Gage Freeman

nthe spring of 1997, Fank
Ferreira, a retired busi -
nessnan and newconer to
Qegon, decided to plant wne
grapes on his forested land zoned for
agicdtura use. Hs 75 acres of nature

Inthe age-dd tradition of axe to plow,
Ferriera planned to convert anest dl o
hs lad indudng the etire riparian
area, right down to the banks of the
stream fromforest tovineyard. Hs plans
were wel | -tined. Wil e coho sal non had
been listed as threatened in the Rogue
Bsin in lae Axil 1997, the Ntiond
Mrine Fsheries Sxvice dd nat file its

pre fir adosk stradd ed Mller Geek, a

ding popu ation of native coho sal non.
Ufortunately, they were not enough.

The Laws That Do and
i Do Not Protect

interimrdes governing a take util md
snall fishrbearing tributary of the Jdy do tha year. Bdsting staie and |l ocd
; ; laws, the foundation of the Qegon

| egate Rver. The hone t '
Ap-peg e RV rverts (-)a (uastal  Salmon Restoration Initiative
third of the Rogue Rver valey s dWn- (Qegon Salnon Fan), vere the coho s
and Mller Qeek s only pratection

Wen the trees began to fall in early
Jure, neighbors on MIler Geek couldnt

Streams and Conservation groups and government agencies
responsible for protecting salmon and trout habitat
recommend a 50-200 foot wide riparian area of forest or other natural vegetation along rivers and
streams. Currently, the agencies charged with regulating land use practices in Oregon (including agri-
culture, forestry, rural residential, urban and industrial uses) have inconsistent standards for develop-
ment along streams. Although the Oregon Salmon Plan encourages greater state and local coordination
at the watershed scale, cases like Miller Creek suggest that it may not be possible to protect riparian
corridors across various land uses and jurisdictions under the existing laws and administrative rules.

Private Forest Land (Oregon Department of Forestry): The Oregon
Forest Practices Act’s (FPA) administrative rules for protecting riparian areas apply to fish-bearing
streams but only where commercial timber harvesting (sale of harvested logs) takes place. Nothing pre-
vents a landowner from cutting riparian vegetation for non-commercial purposes. FPA buffer widths are
100 feet from fish-bearing streams (OAR 629-635-130, January 1997), but the State Forester can
approve exemptions in special cases, including a land use conversion (such as converting forest into vine-
yard along Miller Creek).

Farm Land (Oregon Department of Agriculture): The Healthy Stream
Partnership (SB1010), a cornerstone of the Oregon Salmon Plan, was introduced in 1996. It established
a planning process designed to provide both site-specific solutions to water quality problems relating to
agricultural practices and regulatory standards for extreme non-compliance. The goal of the bill is to
improve water quality while supporting farms. It remains to be seen if the Healthy Stream Partnership
will provide significant protection for riparian areas in agricultural and rangeland regions. The effective-

believe their eyes. W were dunb-
founded. W didnt know wo to cal
first, sad Gge Feeman who lives
wth his wfe, Knherly Slers, across
the creek from Ferreira | was born
and raised in Qegon and believed
there were peopl e taking care of these
things, Knherly said. | guess | vas
el ve.

Bit the rea surprise cane when
Guge and Kinberly and severa ot her
nei ghbors discovered that the Qegon
Departnent of Forestry ((OF) and
Josephine QGounty  Planning two
agencies coomitted (at least in witing)
to the Oegon Salnon P an had ofif -
cidly aproved Ferreira s clearct on
Mller Ceek As witten, the pernit
exenpted the clearcut fromthe Forest
Pactices At s (FPA riparian pratec-
tionprovisios adeqicitly staed tha
the trees aong the streamwould be
renoved to help prevent bird preda-
tion on the [soon to be panted
0r apes.

By Juy, approxinately 1300 feet of
the riparian forest dong bath sides o
Mller Geek, includng large trees (wth
trunks greater than 40 inches in diam
eter) had been cut. This swath sub-
statidly dinmneted shede to a third of
a mle of stream The Departnent of
Enwironnental Quality (DEQ docu-
nented a significat riseinvater tem
peratures inthe deforested area, which
pushed Mller Qeek above 64
degrees, a tenperature standard used
in evduating the vater quality of
streans.

I ncreases in streamtenperat ure and
loss of wlidife coridors are anong the
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inmedi ate inpacts associated wth
streanside logging. Qher inpacts are
spread out over tine and space. H gher
sedi nent | oads and increased channel
instability can degrade stream ecosys-
tens over the years in a cascade ef fet
extending far downstream  Andy
Youngstrom and Jeff Tery, tw
landowners directly downstream from
the deforested site on Mller Geek, vere
particu arly concerned about potential
debris flows during wnter high water,
ater a large flood duing the previous
wnter caused nassive landslides in
heavi |y | ogged areas.

Wien we call ed the Gounty, the 0KQ
Sate Forestry and others, ve got the run
around, said Knherly Slers. N one
vanted to deal wthit. Breryone referred
us to soneone else, to sone other
apncy thet dso tdd us it vesnt ther

nuch nore obvi ous than the | oophol e in
Qegon law that permitted it. Because
the Mller Geek clearcut invd ved aland
conversion, the riparian protection
provisions of Qegon s flagship forest
practice lavs did not apply. Uhder the
Forest Pactice Act (FPA clearing the
land is not considered a forest practice,
but rather atrasitionto axther use in
this case agicdtue.  Quty riparian
protection ordinances that apply to
buldng proects provide no protecti on
fromcutting down trees wth other pur -
poses in nmind, such as planting grapes.

Moreover, state law prohibits con-
ties fromregdating agicdtua and
forest practices. 9nce no other laws
eqpicitly protect riperian aress ad acent
to agricuture and other non-forest
| ands outsi de urban grovt h boundari es,
the deforestation of Mller Geek was

“What, except goodwill and neigh-

borliness, keeps everyone from

clearcutting the creek and negating

our efforts to restore the watershed?

problem But things began to change
when a group of neighbors and

Applegate Valey residets, includng
longtine community organizers Jack
Shipley and Qris Batt, established
thensel ves as the Mller Geek Wrking
Goup (M/G. Ater local newspapers
picked up the story, phones started
ringing al the way to the governor s
dfie

Inthe spirit of the @egon SA non A an,
wiich encourages local coordination of
wat ershed issues, MDO/G convened a
neeting at Hdden Valley Hgh Shod and
inited locd, stae ad federd agencies
ad o ficids, indudng Josephine Quty
Gmmssioners and the Qvernor s
Natural Resource Gfice dagwthirter -
ested nenbers of the community. The
goal wvas to figure ot what happened,
wiat cold be done to restore Miller
Geek, and howto prevent sinilar stream
side | ogg ng scenarios in Qegon. As Jack
Sipey expaned W vanted to et
everyone to cone to the tadle, to bear wt -
ness to wat happened, explai n what went
wong, and propose sone solutions for
preveting this kind o thinginthe fuue
MIler QGeek is evidence that we nay need
to plug some holes to nake the Qegon
S non A an work.

The hde in the riparian corridor vas

permtted under Gegon law As noted
inaMdord Mil Tribue editoria com
nenting on the Miler Qeek case, in
Qegon, Farners can clearcut where
logers cant 1og

For second-generation cattlenen
Neal and Roy Pondel i ck, who own 170
acres upstreamof Ferriera s property,
this reguatory gap raises sone trou-
bling questions. Neal and Ry are
anmong the 450 |andowners that have
conpl eted fencing and re-vegetation
projects as part of the Appl egate R ver
Watershed Guncil s state-funded pro-
gram to restore streans. They also
spent their own resources through the
Sevardship Incentive Han (a vol un-
tary restoration progran) to enhance
fish and widife vaues on their prop-
erty adjacent to Mller Qeek. Wien
land use law a lovs destructive activi -
tieslike streanside loggng, it cdlsino
question the val ue of public and private
investnent in recovering salnon
habitat. As Roy observed, Wat,
except goodw !l and neighborliness,
keeps everyone fromclear cutting the
creek and negating our ef fats to
restore the watershed? W need stan-
dar ds.

The lack of standards revea s prob-
lens wth the Oegon Salnon Han s

The Laws That Do and

Do Not Protect

Streams and ness
o f
SB1010 depends on local implementation, monitoring

and citizen involvement.

Other Non-Urban Lands (County
Planning Departments): County land use
regulations appear to be the most logical place to
establish stream protection standards across all land
uses. Most of the comprehensive plans developed by
Oregon counties have policies and ordinances for pro-
tecting streams that date back to the first statewide
land use planning efforts in the 1970s. Unfortunately,
these comprehensive plans did not always translate
into effective ordinances. For example, according to
the Oregon Coastal Salmon Restoration Initiative, the
counties in the Rogue Basin including Josephine
County, “have the strongest riparian protection mea-
sures of any coastal region in the state,” including 20-
50 foot setbacks that prohibit vegetation removal on
all resource lands. In reality, if local jurisdictions tried to
apply these standards across all ownerships and land
uses, they would be limited by two state laws that pre-
vent counties from regulating forestry and agriculture
activities (ORS 527.777 and ORS 30.934).In recent
years, successful lobbying by the agricultural industry
has blocked attempts to set statewide stream protec-
tion standards for forest and farm lands. Since county
land use ordinances are permit-driven, they are of little
consequence if the proposed activities don't involve
buildings or structures requiring review by local plan-
ners. Rarely do county comprehensive plans include
“clearing ordinances” to prevent the removal of vege-
tation along streams and rivers. As a result, rural resi-
dential lands, including the hobby farms and vacation
homes allowed on marginal farm and forestlands, are
left largely unregulated with respect to stream and
riparian area protection. Because these land uses are
common along Oregon’s streams and rivers, this leaves
a big gap in state water quality and salmon recovery
programs.

Urban Land (City Planning
Departments): Stream protection regulations
in urban areas vary. In many cities and towns, standards
are lower than those for commercial forest lands. New
proposals for sethacks now under consideration in the
Portland region could require riparian areas of up to
200 feet (with variances for Constitutional “takings”)
along all urban streams, as part of the Metropolitan
Service District’s Regional Functional Plan and the
National Marine Fisheries Service’s 4(d) rule. In the
meantime, a voracious urban land market is gobbling up
the riparian areas inside urban growth boundaries.

Public Land (National Forest
Service and Bureau of Land
Management): Most watersheds in Oregon
encompass some land managed by the federal govern-
ment. These lands include the headwaters of many
Oregon streams and rivers, which are under the juris-
diction of the Forest Service or Bureau of Land
Management. Since 1993, the Northwest Forest Plan’s
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rdiance onexisting state law, vd utary
d forts, and state agency coord nation.
MIler Qeek raises a nuner of ques-
tions about state agencies capecity to
step outside their boxes, inprove coor -
dination, and encourage responsible
stevardship of the land. The S non
Han idetifies the need to adat,
evolve, and inprove, based on infor -
nation obtai ned fromnonitoring, inde-
pendent scientific review, and fromthe
peopl e putting the Han to work on the
land and in the streans. Watever the
Sal non P an s shortcomings, a dedica-
tion to adaptive nanagenent estab-
lishes, a lesst inprincipe, the guortu-
nity for change and learning by doingin
the process of sal non recovery. The
dforts of the MD/AG to nake changes
based on the lessons of MIler CGeek
have put the principles of the Gegon
S non Ran to the test.

It s been trenendously frustrating
dedling wth state and | ocal agenci es,
nany of which would prefer you went
away, sadHKnely RHles Sill, dte
nonths of neetings, phone calls and
oganizing the efforts of MD/AG were
having an ef fect. Sate agency per-
sonnel began to take the MIler Qeek
case seriously.

PamHB ake, a CEQ non-poi nt source
specidist, issued Farriera a natice o
non-conpl i ance under Qegon water
queity staaute, and required a plan to
restore Mller Qeek. PFerhaps nore
sigificatly, action by MG pro-
voked state agencies to respond to the
poicy gaps that alow logging aong
streans.

Qe resut was the Mliler Qeek
Gse Sudy , a colaborative issue
paper drafted by state agencies wth
K taking the lead, vhich led to a
change in state agency policy for
enforcing wvater quality law The
Qegon Departnent of Forestry now
requires landowers to consult CEQin
situations invdving the conversion of
forested land to agricutural uses. F
and the Board of Forestry attenpted to
codify this poicy change wth Huse
BIl 2011 dwring the 1999 Legislature,
but they ran into gpposition fromthe
Qegon Farm Bureau and O egon
Gittlenen s Associ ati on.
Nevertheless, the policy change
pronpted by the Mller Qeek incident
wll nake it herder for a state o locd
agency to issue a permit to clearcut a
creek.

If the Mller Qeek story denon-
strates sone problens wth the
Qegon SAlnon Aan, it a so shows the

i npor t ance of
locd citizen action
in its eduion
Ufor-tunately, ve
cannot rely on
gover nnent  al one
to devd @ indli -
et pudic pdicy
and the levd of
reguatory stan-
dards needed to
dfectivdy pratect
salnon  habitat.
The success of
the Mller Geek
Working Goup in
helping to close
the land conver -
sion loophoe in
state land use
pdicy illwstraes
that adaptive nan-
agenent and
active dtizen per -
ticipation can
change public
pdicyinafar ad
fishfriedy drection

Alarger challenge remains, one that
goes beyond existing law, its adnns-
tration and the best intertios o ind -
viduds. Uhder the curent regulatory
system a nunber of dif feret stae
agenci es are responsible for regul ating
various land uses and ownerships
across a patchmork of jurisdctions.
The result is a reguatory |andscape
that fragnents stream ecosystens.
Sreans adjacent to urban and rurd
residetid laxs ae paticdaly wi -
nerabl e, because of the nunter of
snall land parcels owed by individ-
uds wth a variety of djectives, ad
the lack of clear standards for devel op-
nent. Util riparian ecosystens are
given adequate protection across dl
land uses, sanon recovery wll be
SW mmi ng upstream

The responsibility for preventing
another Mller Qeek rests on those
wo are willing to tackle the conpl exi -
ties of sanon recovery. The chd -
lenges are Herculean. W nust ef fec-
tivdy enploy a vaiety o tods to
protect and restore freshvater habitat
including education, incentives and
regdation. In rura areas, we nost
adapt these tods nat oy to prevent
destructive activities, but to pronate
sust ai nabl e econoniic devel opnent, as
vel|. Qegonians have a long tradition
of pragnatic problemsdving inthe

pdic interest. If the Nlller Geek stay

Above: A typical
watershed in Oregon
where parcelized land

use and inconsistent
regulations lead to
fragmented streams

and riparian corridors

riparian
corridor

residential
I:I urban
& streams

hes asilver linmg it isthe prodf
thet ths Qegn tradtion is still dive
ad vl .

Jim Labbe is a graduate student in
Geography at Portland State University.
After graduating from Reed College in
1995, he served as the Applegate River
Watershed Council’s Assistant Coordinator
from 1996 to 1998. He is currently involved
in salmon recovery issues in the Portland
metropolitan area.
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