The Unknown History of

Sentencing in Oregon

by Kathleen Bogan

i i1 State criminal courts
(S

\ W'm“ ; are probably the best
/MM“\m

‘ llll ml.‘w)\.\r)n Y example of
@
)
A o

a state govern-
nlv'\\ﬂ\l\"' ment

power
snarl, where so
many different
government

players have so much control,
and the public is so strongly affected but
so poorly informed. Lack of ready infor-
mation contributes a great deal to the snarl
because so few citizens understand what
is going on. That makes them susceptible
to unwise appeals. In the 90’s many
Oregonians have been led to think that we
need to get tougher on crime by ending
Oregon’s system of indeterminate sen-
tencing, by increasing the length of time
served by violent criminals, and by
expanding prisons to make this possible.
Ironically, those changes had already
been made, at the initiative of the Oregon

Federal Court orders 750-bed reduction in Oregon prisons

Oregon adopts “indeterminate”
sentencing system

Objective parole release matrix developed

Legislature. If the press and our political
leaders had done a better job of educating
Oregonians about the original reforms, we
would not have spent so much energy and
money in the last few years. The purpose
of this article is to help Oregonians catch
up with their own history, by describing
how the original reform came about.

From the adoption of Oregon’s
Constitution in 1857 until the mid-1970s,
Oregon’s system for criminal sentencing
was what is called an “indeterminate”
one. Indeterminate sentencing systems
remain in place in 22 states.! In an “inde-
terminate” system, the legislature defines
each crime and sets the maximum penal-
ties. (In Oregon, the legislature set the
maximum sentences for felonies: five, ten
or 20 years, depending upon the crime’s
classification. Offenders convicted of a
misdemeanor could be sentenced up to a
year and held in county jails.) Following
an episode of criminal behavior, based on
police reports and further investigation,
the district attorney decides what crime(s)
to charge. The ultimate conviction offense
is a matter of available proof and/or plea
agreements between district attorneys and
defense attorneys.

In the indeterminate system, the
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judge sentences an offender either to
prison or probation. If a prison term is
imposed, the judge determines the max-
imum length of the sentence, sometimes a
minimum as well. The actual prison term
served, however, would be determined by
the Department of Corrections and the
Parole Board, which decide when to
release a prisoner, presumably based upon
rehabilitation or behavior inside the
prison. So indeterminate sentencing
places a major part of the punishment
decision in the hands of the Department
of Corrections and the Parole Board.

By the 1970’ indeterminate sen-
tencing fell into disrepute for several
reasons. There were doubts about the
“rehabilitative” effect of indeterminate
prison terms, and decisions about prison
population control became tangled with
legislative budget decisions as corrections
took up more and more of the state budget.”

It also led to enormously crowded
prisons all over the country, as judges
imposed sentences without knowing what
sentences their peers were imposing for
the same type of offense or what effect
their sentences were having on prison or
jail conditions. In 1988, the American
Correctional Association released a study

Oregonians vote to amend
part of Constitution dealing
with sentencing
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which showed 47 states reporting crowded
prison systems.” Having no control over
the numbers coming into the prison and
without the funds to keep up with the

In 1985, Oregon became the first state
to begin developing mandatory sen-
tencing guidelines in an already crowded
prison situation. The Oregon Legislature

The new guidelines were based on two factors: the serious-
ness of the crime and the criminal history of the offender.

growing number of prisoners, corrections
departments could only respond by
granting offenders “early release” when
prisons became overcrowded.

In 1980, Oregon came within one
sheet of paper of having the federal courts
take over the state’s prisons and jails.
Eighteen of Oregon’s county jails were
already under federal court orders setting
“population caps.” A U.S. District Court
had issued a decision ordering a 750-bed
reduction at the state’s 3 prisons, which
had held 2000 inmates in 1975. But the
U.S. District Court decision was vacated
by the U.S. Court of Appeals and sent
back for reconsideration in view of a new
U.S. Supreme Court decision defining
standards of cruel and unusual punish-
ment. No change was required under the
new federal standard.

In trying to stay ahead of the curve,
Oregon had taken several large policy
steps in the 1970s. It was one of the first
states to enact a “community corrections”
statute, which allowed offenders who met
certain criteria to serve their sentences on
probation in the community. Also in 1977,
Oregon policymakers developed an objec-
tive parole release matrix. Based on the
severity of the crime and the offender’s
criminal history, this matrix was used by
the Parole Board to determine actual
prison terms. These innovations also
allowed offenders who met certain stan-
dards to serve a monitored prison term
outside the prison, making room inside for
more dangerous offenders.

Under Oregon’s indeterminate sen-
tencing system, offenders served, on the
average, 25 percent of the sentence
imposed by the judge, or 22 months.*

Following those changes, the Oregon
prison population doubled from 2000 to
4000.° The changes in the parole matrix
caused a 50 percent increase in the
average length of stay for Class A felons
(the most serious felons). Offenders failing
on parole were 40 percent of “new admis-
sions” to the prison each year, probably
because the population under supervision
in the community had nearly quadrupled
and the level of supervision had dropped.®

created the Criminal Justice Council,
making it responsible for recommending
criminal justice policies based on a com-
prehensive view of the system. The
Council’s members were a cross-section of

In the 90’s many
Oregonians have been
led to think that we need
to get tougher on crime
by ending Oregon’s
system of indeterminate
sentencing, by increasing
the length of time served
by violent criminals, and
by expanding prisons to
make this possible.
Ironically, those changes
had already been made,
at the initiative of the
Oregon Legislature.

officials working in the system, as well as
legislators and private citizens. Public
hearings were held at seven locations
around the state, and more than 80 wit-
nesses testified, including representatives
of victims’ groups. The guidelines passed
the Oregon Legislature in 1989 with only
one dissenting vote.
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probation or parole, in prison or jail).
Clearly Oregon’s crime rate had reached
extreme proportions.

The new guidelines were based on
two factors: the seriousness of the crime
and the criminal history of the offender.
Felony offenses are ranked into 11 cate-
gories of seriousness. The criminal history
scale has nine categories, depending on
the severity and type of prior criminal con-
victions. The most significant contribution
of the guidelines is the control it provides
over which offenders are sent to prison.
Judges are allowed to depart from the
guidelines if they cite substantial and
compelling reasons to do so.

The guidelines were designed to
meet four goals:

1. truth in sentencing, so the sentence
imposed is the one served;

2. sentence uniformity, so that offenders
who commit similar crimes and have
similar criminal histories receive sim-
ilar sentences;

3. just and proportional punishment, so
that offenders with the most serious
criminal histories who commit the
most serious crimes receive the
longest sentences;

4. maintenance of a sentencing policy
consistent with correctional capacity,
so prisoners would not have to be
released ahead of schedule because of
overcrowding.

To accommodate the new penalties
set forth in the sentencing guidelines, the
Council recommended construction of
2400 additional prison beds.’

The effects of the guidelines were
notable from the first year, 1989. Prior to
sentencing guidelines, only 34 percent of
offenders convicted of a crime against a
person were sentenced to prison. During
the first year of sentencing guidelines, the
number climbed to 48 percent. The
imprisonment rate for sexual abuse more
than tripled—from 13 percent to 42 per-
cent. Rape and sodomy imprisonment
rates rose from 40 percent to 60 percent.
Imprisonment rates for homicide, assault
and drug distribution rose as well. What

More important than severity, sentencing guidelines had
set out to put truth and fairness into the system.

When the Council began work,
Oregon was ranked fifth in the nation in
the rate of total “index” crime—crimes for
which Federal statistics are maintained.
About one in 40 adult male Oregon resi-
dents was under corrections control (on

declined, in order to make room for these
offenders, were imprisonment rates for
certain burglaries, forgery/fraud, and theft,
especially of a motor vehicle. Overall,
under the indeterminate sentencing
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History of Sentencing
Continued from page 13

system, 18 percent of convicted felons
were given prison terms, while under the
the guidelines the overall imprisonment
rate was 22 percent in 1994, the latest year
data is available.

Terms actually spent in prison rose
dramatically, as they were intended to: the
prison length of stay for rape and sodomy
increased 87 percent (from 40 months on
the average to 75 months); homicide
lengths of stay increased 91 percent (from

public is in an uproar over a criminal jus-
tice system that has not existed in Oregon
in eight years. Fortunately, despite occa-
sional lapses, the Oregonian has changed its
crime reporting so that stories about
felony sentencings explain any plea agree-
ment and compare sentences under the
current and prior systems.

More has to be done to educate
Oregonians about this controversial area of
government. There is no place in school or
the community where children learn about
sentencing systems. Recently, federal
grants have been available specifically for

In 1977, Oregon policymakers developed an objective
parole release matrix. It was based on the severity of the
crime and the offender’s criminal history.

a 34-month average to 65 months). Assault
terms increased 78 percent, from an
average of 19 months to 34 months.
Burglary and drug crime stays were also
up, burglary from 19 to 26 months, drugs
from 10 to 16 months.

More important than severity, sen-
tencing guidelines had set out to put truth
and fairness into the system. Parole was
abolished and offenders were required to
serve the entire sentence imposed by the
judge, with only an allowance for up to a
20 percent reduction in sentence in
response to education, training, and per-
sonal improvement in prison. In addition,
in the first year of their operation, racial
and gender bias in sentencing had been
reduced by 45 percent.’

The success of Oregon’s sentencing
guidelines has been widely acclaimed.
Articles about them have appeared in
many journals and textbooks. They have
been copied by many other states. Here at
home, the Oregon Senate Judiciary
Committee conducted a survey in 1992 of
judges, district attorneys and defense
attorneys. The guidelines were an im-
provement over the indeterminate sen-
tencing system according to 53 percent of
those polled; 90 percent agreed with the
guidelines’ goals, and 70 percent felt the
guidelines were successful at achieving
the goals.

I think it is anger against county jails,
which use their own “release matrixes,”
and lack of knowledge about the current
state criminal justice system that drives
even our best educated citizens to protest
against a system that was abolished eight
years ago.

When the media use crime reporting
only for sensation, it is no wonder that the

public education about crime and sen-
tencing. Under one of these grants, the
Portland-based Citizens Crime Commis-
sion has produced a six-page educational
brochure outlining the current state of
Oregon’s criminal justice system. The
Governor’s Oregon Crime Commission has
just received $300,000 from the National
Institute of Justice to evaluate the recent
sentencing initiatives in three major
Oregon counties. This study will provide
important information on the current state
of Oregon’s determinate sentencing
system. Hopefully, community groups and
media will cooperate so that citizens can be
more informed in their participation in the
making of criminal justice policy.

Kathleen Bogan is an attorney. She has been
a Fulbright professor of law, a law clerk to the
Oregon Supreme Court and Court of Appeals,
and counsel to the Senate Judiciary Committee.
She served as the initial Executive Director of
the Oregon Criminal Justice Council (1985-
1992) and has served as a consultant on criminal

justice issues to many other states.

(1) Bureau of Justice Assistance, National Assessment of
Structured Sentencing (1996), p. 20-21.

(2) Michael Tonry and Kathleen Hatlestad, eds.,
Sentencing Reform in Overcrowded Times (1997), p. 6.

(3) Bogan, Sentencing Reform in Oregon, Overcrowded
Times (March 1991), p. 5.

(4) Oregon Criminal Justice Council, Crime and
Punishment in Oregon Courts: 1986 Felony Sentencing
Practices (November 1988), p. i.

(5) As of June 30, 1997, Oregon’s prison population
was 7,899 (U.S. Dept of Justice, Prison and Jail Inmates at
Midyear 1997).

(6) Bogan, Crime & Delinquency (1990), p. 467-8.

(7) Bogan, “Constructing Felony Sentencing Guide-
lines in an Already Crowded State: Oregon Breaks New
Ground,” Crime & Delinquency (1990), p. 480.

(8) See Oregon Criminal Justice Council, First Year
Report on the Implementation of Sentencing Guidelines, (Sept.
1994), p. viii, 45-58.

Mandatory Minimums
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have sprung up around the state. Their con-
cern is the unfair and unjust results which
occur in an unacceptably large portion of the
cases involving crimes which carry manda-
tory minimum sentences. Many of these
people voted for the law because they were
led to believe that it would apply only to
violent and/or repeat offenders. However,
serious sentences are being handed down

for conduct as commonplace as a school
yard fist fight or shoplifting. A more bal-
anced approach is needed.

For instance, the Oregon Department
of Corrections runs a remarkably suc-
cessful “boot camp” at the coast which has
a proven record of reducing the chance of
repeated offenses. This program accom-
plishes more in a shorter period of time
and at lower cost than mandatory min-
imum sentencing. Unfortunately, DOC
policy automatically excludes anyone sen-
tenced under Oregon’s mandatory min-
imum sentencing laws from participating.

While not nearly as effective as has
sometimes been suggested, Oregon’s
mandatory minimum sentencing laws have
undoubtedly prevented a few crimes. Be
that as it may, the law is still bad public
policy in that it requires the same minimum
sentence for everyone convicted of the
same crime, regardless of the facts of the
case or the criminal history of the offender.

It is time we change our ideas about
what works and does not work. We cannot
punish our way out of crime by building
more prisons, just as we cannot prevent
death by building more hospitals. Being
smart on crime does not mean being soft
on crime.

Michael Kelly is a Salem resident who
works as a paralegal for a criminal defense
attorney in the Portland area. He is a member
of Parents Against Cruel & Unusual Punish-
ment, as well as Citizens for Measure |1
Reform, a political committee working for the
repeal of mandatory minimum sentencing
laws in Oregon.
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