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I. Introduction 

 
 A couple months removed from the New Orleans Saints first Super Bowl Championship on 
February 7, 2010, the National Football League (“NFL”) once again found itself in the headlines.  Only 
this time, the headlines did not represent what the NFL was doing on the field, but rather, the NFL’s off-
the-field conduct was at issue.  While many people standing on the sidelines may view the NFL as a 
single entity,1 the way the NFL and its thirty-two teams have recently been viewed legally is quite 
different.2  In the eyes of the law, the NFL is much more than kickoffs, sacks, and touchdowns.  The legal 
view consists of contracts, conspiracy, and trade restraints.3 

                                                             

* Shawn M. Adkins is a Juris Doctor Candidate at the Thomas M. Cooley Law School in Lansing, Michigan (May 
2011). 
* Article was recently published in Volume 19-2 of the Texas Entertainment and Sports Law Journal (Fall 2010). 
1 See Am. Needle, Inc. v. New Orleans La. Saints, 496 F. Supp. 2d 941, 944 (N.D. Ill. 2007) [hereinafter New 

Orleans], aff’d Am. Needle, Inc. v. Nat’l Football League, 538 F.3d 736, 743 (7th Cir. 2008) [hereinafter NFL], 
rev’d,  Am. Needle, Inc. v. Nat’l Football League, 130 S.Ct. 2201, at 2213 (May 24, 2010) [hereinafter Am. Needle]. 
2 See Am. Needle, 130 S.Ct. at 2215. 
3 See 15 U.S.C.A. § 1 (West 2004).  Section One of the Sherman Act is defined as the following: 

Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or 
commerce among the several States, or with foreign nations, is declared illegal.  Every person who 
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 In American Needle, Inc. v. National Football League, the Supreme Court was forced to view the 
NFL in a legal sense when deciding the NFL’s recent off-the-field issue involving an antitrust dispute.4  
The dispute arose when American Needle, a manufacturer and seller of trademarked apparel, accused the 
NFL of conspiring under Section One of the Sherman Act.5 As a result of these accusations, the Supreme 
Court was left to resolve the issue of whether or not the NFL was even capable of conspiring under 
Section One of the Sherman Act.6  In order for the Supreme Court to hold that the NFL was capable of 
violating Section One of the Sherman Act, the NFL had to be viewed as thirty-two separate entities rather 
than a “single entity.”7  To classify the NFL as a single entity, the Court had to decide there was 
“economic unity” amongst the thirty-two teams.8  Finally, to hold that the NFL was thirty-two separate 
entities, the Court had to decide whether the NFL’s conduct was a concerted action that unreasonably put 
a restraint on trade.9  
 
 This note argues that courts must look past the competition that the NFL teams demonstrate on 
the playing field when determining single-entity status. Part I introduces the NFL and the antitrust issues 
facing it. Part II examines Section One of the Sherman Act and the “rule of reason” analysis developed by 
the Supreme Court. Part III discusses relevant case law used by the Supreme Court in its opinion. Part IV 
discusses the “nonstatutory labor exemption” afforded to the NFL in disputes involving labor.  Part V 
reviews various circuit court decisions involving sports leagues and antitrust law, while Part VI details the 
district and circuit court opinions.  Finally, Part VII focuses on the Supreme Court reasoning in American 

Needle, specifically addressing the “competition” and “unity” between the NFL teams.  The Note 
concludes in Part VIII by stating that the Supreme Court focused too much of its inquiry on the 
competition between the NFL teams.  A closer look at how the NFL teams depend on each other for 
financial success would have yielded a different result. 
 

II. The NFL 
 

 As an unincorporated and non-profit association, the NFL was established in 1920.10  Over the 
past ninety years, the NFL has grown into thirty-two separately owned franchises that all share the 
common NFL logo.11  While the teams may share this common logo, each team differentiates from one 
another by having its own “names, colors, and marks.”12 Due to these distinct characteristics, for the first 

                                                                                                                                                                                                    

shall make any contract or engage in any combination or conspiracy hereby declared to be illegal 
shall be deemed guilty of a felony, and, on conviction thereof, shall be punished by fine not 
exceeding $100,000,000 if a corporation, or, it any other person, $1,000,000, or by imprisonment 
not exceeding 10 years, or by both said punishments, in the discretion of the court. 

4 Am. Needle, 130 S.Ct. at 2209. 
5 § 1 (focusing on the “conspiracy” and “restraint of trade” language). 
6 Am. Needle, 130 S.Ct. at 2207(citing Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 771 (1984)). 
7
 Id.  “As the case comes to us, we have only a narrow issue to decide: whether the NFL respondents are capable of 

engaging in a ‘contract, combination . . . , or conspiracy’ as defined by § 1 of the Sherman Act.”   
8 See, e.g., Freeman v. San Diego Ass’n of Realtors, 322 F.3d 1133, 1147-48 (9th Cir. 2003) (stating that “[w]here 
there is substantial common ownership, a fiduciary obligation to act for another entity’s economic benefit or an 
agreement to divide profits and losses, individual firms function as an economic unit and are generally treated as a 
single entity”). 
9 See § 1. 
10 See Am. Needle,130 S.Ct. at 2207; see also M. Scott LeBlanc, American Needle, Inc. v. NFL: Professional Sports 

Leagues and “Single-Entity” Antitrust Exemption, 5 DUKE J. CONST. L. & PUB. POL’Y SIDEBAR 148, 149 (2010) 
(citing Brief for the Petitioner at i, Am. Needle, 130 S.Ct. at 2207). 
11 See, e.g., LeBlanc, supra note 10, at 149 (citing Brief for the Petitioner, supra note 10, at i). 
12 Am. Needle, 130 S.Ct. at 2207 (mentioning the New Orleans Saints and Indianapolis Colts, the teams that played 
in the 2010 Superbowl, as two teams that “are well known to sports fans”). 
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forty-three years of the NFL’s existence, each team was responsible for licensing its own intellectual 
property.13  Because the teams were situated in various cities across the United States, the NFL sought to 
further enhance its intellectual property licensing opportunities by creating the National Football League 
Properties (“NFLP”) in 1963.14  The NFLP was formed to “develop, license, and market” the intellectual 
property for each of the NFL’s thirty-two teams.15 
 
 From 1963 to 2000, American Needle was one of many manufacturers granted a license by the 
NFLP to produce and distribute NFL team apparel such as hats and jerseys.16 However, the NFLP 
deviated from its intellectual property license practices in 2000.17 In December 2000, the NFLP and 
Reebok International (“Reebok”) came to a ten-year agreement in which Reebok would be the sole 
manufacturer and seller of NFL-trademarked headgear for each of the thirty-two NFL teams.18  On 
account of the NFLP’s new agreement with Reebok, it failed to renew its licensing agreement with 
American Needle.19  The failure to renew the agreement prompted American Needle’s lawsuit against the 
NFL in 2007 in the Northern District of Illinois.20  In that lawsuit, American Needle alleged that the 
NFLP’s agreement with Reebok for exclusive licenses was in violation of both Section One and Section 
Two of the Sherman Act.21 
 
 The NFL’s response to American Needle’s lawsuit focused on the Supreme Court’s decision in 
Copperweld Corporation v. Independence Tube Company.22  The NFL’s stance has always been that it 
and its thirty-two teams act as a single entity when marketing and licensing intellectual property.23  The 
district court agreed with the NFL’s reasoning and granted summary judgment for the NFL.24  Following 
the district court’s ruling, American Needle quickly appealed the decision to the United States Court of 
Appeals for the Seventh Circuit and ultimately to the United States Supreme Court.25 
 

 

 

 

                                                             
13 See id. (stating that “the teams made their own arrangements for licensing their intellectual property and 
marketing trademarked items such as caps and jerseys”). 
14 See, e.g., id.  
15 See, e.g., id. 
16 See id. at 2207; see also New Orleans, 496 F. Supp. 2d at 942 (stating that the NFLP granted licenses to American 
Needle for over twenty years). 
17 See Am. Needle, 130 S.Ct. at 2207; see also LeBlanc, supra note 10, at 150 (noting that “declining merchandise 
sales in the late 1990s” caused “the NFL's thirty-two member teams [to] collectively decided to change their 
intellectual property licensing practices in the hopes of increasing profits”). 
18 See Am. Needle, 130 S.Ct. at 2207; see also LeBlanc, supra note 10, at 150. 
19 See Am. Needle, 130 S.Ct. at 2207. 
20 See, e.g., New Orleans, 496 F. Supp. 2d at 942. 
21 See id.; see also 15 U.S.C.A. §§ 1-2 (West 2004).  Section Two of the Sherman Act is defined as follows: 

Every person who shall monopolize, or attempt to monopolize, or combine or conspire with any 
other person or persons, to monopolize any part of the trade or commerce among the several 
States, or with foreign nations, shall be deemed guilty of a felony, and, on conviction thereof, shall 
be punished by fine not exceeding $100,000,000 if a corporation, or, if any other person, 
$1,000,000, or by imprisonment not exceeding 10 years, or by both said punishments, in the 
discretion of the court. 

22 467 U.S. 752 (1984); see also Am. Needle, 130 S.Ct. at 2207. 
23 See New Orleans, 496 F. Supp. 2d at 944, aff’d NFL, 538 F.3d at 738, rev’d Am. Needle, 2010 WL 2025207, at 
*4; see also LeBlanc, supra note 10, at 150 (citing the Brief for the Petitioner, supra note 10, at i). 
24 See, e.g., New Orleans, 496 F. Supp. 2d at 944 (concluding that the facts make it clear that the NFL and its thirty-
two teams are “a single entity in licensing their intellectual property”). 
25 See, e.g., Am. Needle, 130 S.Ct. at 2207-08. 
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III. Applicable Law 

 

A. The Sherman Act 

 

 The Sherman Act, originally passed in 1890, states that “[e]very contract, combination in the 
form of trust or otherwise, or conspiracy in restraint of trade or commerce among the several States, or 
with foreign nations, is declared to be illegal.”26  The underlying theory of the Sherman Act centers on the 
notion that the best price levels among business entities come through free competition.27  A mere 
violation of the Sherman Act is just a start of the court’s inquiry.  Since the Sherman Act’s origination, 
the Supreme Court has added another step to its analysis of antitrust cases by developing its own “rule of 
reason.”28 
 

B. The “Rule of Reason” 

 
The Supreme Court first introduced the “rule of reason” analysis in 1918 in Board of Trade of 

Chicago v. United States.29 In that case, the Board of Trade of the City of Chicago was accused of 
restraining trade by adopting a “call” rule that prohibited the purchasing or offering of grain between 
closing and opening periods.30 Given the unique situation of Chicago’s grain market at the time, the Court 
determined that “consider[ing] the facts peculiar to the business to which the restraint is applied” is an 
important determination that must be made.31 When making this determination, the Court stated that 
several factors should be considered: the before and after condition once the restraint is implemented, the 
type of restraint imposed, and the effect the restraint has on the market.32  The Court reasoned that these 
factors would help in deciding the true intent of the party engaging in the restraining conduct.33  Based on 
this analysis, the Court concluded that the proper test in determining whether a violation occurs under the 
Sherman Act is “whether the restraint imposed is such as merely regulates . . . competition or whether it is 
such as may suppress or even destroy competition.”34 

Along with the “rule of reason” analysis, the Supreme Court has included two elements that the 
plaintiff must prove in order to show that Section One of the Sherman Act has been violated.35  These two 
elements, discussed in Texaco, Inc. v. Dagher, include the existence of a Section One violation and a 

                                                             
26 § 1. 
27 See Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 695 (1978).  “The assumption that competition is 
the best method of allocating resources in a free market recognizes that all elements of a bargain-quality, service, 
safety, and durability [ ] and not just the immediate cost, are favorably affected by the free opportunity to select 
among alternative offers.”  Id. 
28 BLACK’S LAW DICTIONARY 1149 (9th ed. 2004) (defining the rule of reason as “[t]he judicial doctrine holding that 
a trade practice violates the Sherman Act only if the practice is an unreasonable restraint of trade, based on the 
totality of economic circumstances”). 
29  See Bd. of Trade of City of Chi. et al v. U.S., 246 U.S. 231 (1918). 
30 See id. at 236-37 (discussing “grain,” which includes wheat, corn, oats, rye, barley, and rice). 
31

 Id. at 236-38 (stating that Chicago was one of the leading grain markets in the world at the time, and a significant 
portion of commercial grain trading occurred in Chicago, Ill.). 
32 Id. at 238 (explaining that the “history of the restraint, the evil believed to exist, the reason for adopting the 
particular remedy, the purpose or end sought to be attained, are all relevant facts” that must be considered to 
determine if a violation of the Sherman Act occurred). 
33 See id.  
34 Id.; see also LeBlanc, supra note 10, at 151. 
35 See James T. McKeown, 2008 Antitrust Developments in Professional Sports: To the Single Entity and Beyond, 
19 MARQ. SPORTS L. REV. 363, 365 (2009) (stating that the type of proof needed varies by the defendant’s conduct). 
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demonstration by the plaintiff that the defendant’s conduct was “unreasonable and anticompetitive.”36  
The plaintiff can satisfy this burden by showing that actual anticompetitive effects exist.37  If the plaintiff 
is successful in satisfying these elements, the defendant has a chance to show “procompetitive 
justifications for the restraint.”38  To rebut the defendant’s argument, the plaintiff must show that the 
“restraint is not reasonably necessary to achieve the stated objective.”39  Once the defendant has had the 
opportunity to show the “procompetitive justifications,” the Court implements a balancing approach to 
decide whether or not the “anticompetitive effects” outweigh the “procompetitive justifications.”40 

 

C. The “Rule of Reason” Analysis: “Per Se” and “Quick Look”  

 

The Supreme Court’s “rule of reason” analysis is subject to two exceptions: the “per se rule” and 
the “quick-look rule.”41  The per se rule only applies to contracts that are “so plainly anticompetitive that 
no elaborate study of the industry is needed to establish their illegality.”42  While the per se rule is popular 
amongst plaintiffs, the rule only applies in limited circumstances such as price fixing contracts43 because 
of their “pernicious effect on competition.”44  Furthermore, courts are hesitant “to adopt per se rules . . . 
where the economic impact of certain practices is not immediately obvious.”45 

 
On the other hand, the quick-look rule is necessary in cases where a “more careful” look is 

appropriate.46  The quick-look rule is an “intermediate standard” that applies in cases where the per se 
rule would be unjust.47 The quick-look rule is used when someone with a basic knowledge of economics 
can make the determination that the anticompetitive arrangements will have a negative effect on 
consumers and markets.48  Unlike the per se rule, competitive harm is presumed under the quick-look 
rule.49  Therefore, it is up to the defendant to provide “some competitive justification” for the restraining 

                                                             
36 547 U.S. 1, 5 (discussing that the “rule of reason” is presumptively applied in violations of Section One of the 
Sherman Act); see also McKeown, supra note 35, at 365 (stating that the plaintiff’s demonstration must show 
“actual adverse effects on competition” or “proof of facts from which adverse effects can be inferred”). 
37 See United States v. Brown Univ., 5 F.3d 658, 668 (3d Cir. 1993). 
38 See McKeown, supra note 35, at 365. 
39 See Brown Univ., 5 F.3d at 668. 
40 McKeown, supra note 35, at 365. 
41 Id. at 365-66 (citing State Oil Co. v. Khan, 522 U.S. 3, 10 (1997) (quoting Arizona v. Maricopa County Med. 
Soc’y, 457 U.S. 332, 344 (1982))).  
42 Texaco, Inc. v. Dagher, 547 U.S. 1, 5 (2006). (quoting Nat’l Soc’y of Prof’l Eng’rs v. United States, 435 U.S. 679, 
692 (1978)); see also McKeown, supra note 35, at 366 (calling the per se rule the “automatic rule of illegality”). 
43 See McKeown, supra note 35, at 366 (adding “bid rigging” and “horizontal customer allocations” as other 
circumstances in which the per se rule would apply) (citing N. Pac. Ry. Co. v. United States, 356 U.S. 1, 5 (1958)). 
44 See N. Pac. Ry. Co., 356 U.S. at 5 (1958).  The Court added the following:  

The principle of per se unreasonableness not only makes the type of restraints which are 
proscribed by the Sherman Act more certain to the benefit of everyone concerned, but it also 
avoids the necessity for an incredibly complicated and prolonged economic investigation into the 
entire history of the industry involved, as well as related industries, in an effort to determine at 
large whether a particular restraint has been unreasonable-an inquiry so often wholly fruitless 
when undertaken. 

    Id. 
45 State Oil Co., 522 U.S. at 10 (citing Fed. Trade Comm’n  v. Ind. Fed’n of Dentists, 476 U.S. 477, 458-59 (1986)). 
46 See McKeown, supra note 35, at 366 (citing Cal. Dental Ass’n v. Fed. Trade Comm’n , 526 U.S. 756, 770 
(1990)). 
47 See, e.g., United States v. Brown Univ., 5 F.3d 658, 669 (3d Cir. 1993) (discussing that the quick-look rule 
“applies in cases where per se condemnation is inappropriate, but where ‘no elaborate industry analysis is required 
to demonstrate the anticompetitive character’ of an inherently suspect restraint”). 
48 See McKeown, supra note 35, at 366 (citing Cal. Dental Ass’n, 526 U.S. at 770). 
49 See Brown Univ., 5 F.3d at 669. 
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activity.50  The court must apply more than a quick look when the anticompetitive arrangement in 
question could possibly have a “procompetitive effect” or “no effect at all” on the market.51 

 
When deciding which analysis to adopt, the Supreme Court has not offered a “bright-line” rule,52  

and thus lower courts , courts are left with adhering to the “sliding scale of reasonableness.”53  Therefore, 
the court is to apply a reasonableness standard on a case-by-case basis.54  Nevertheless, no matter which 
standard the court adopts, the goal of the analysis is to determine what effect the defendant’s actions have 
on the competition.55 

 
IV. Applicable Case Law 

 

A. The Copperweld Analysis 

 

As briefly mentioned earlier, the major issue facing the Supreme Court in American Needle 
centered on the Court’s holding in Copperweld.56  In that case, the Supreme Court decided the issue of 
whether a parent and a wholly owned subsidiary company were capable of conspiring and violating 
Section One of the Sherman Act.57  The Court held that a parent and wholly owned subsidiary company 
share a “complete unity of interest.”58  The Court discussed that the parent and subsidiary companies 
should be viewed as a single entity because they all have common objectives.59  When achieving these 
common objectives, the Court pointed out that a subsidiary company acts in the best interest of the parent 
company and vice versa.60  When this type of relationship occurs, the Court stated that when the parent 
and subsidiary come to agreements concerning a specific course of action, then there has been no 

                                                             
50 See id. (quoting Chicago Prof’l Sports Ltd. P’ship v. Nat’l Basketball Ass’n, 961 F.2d 667, 674 (7th Cir. 1992)  
[hereinafter Bulls II].  “If the defendant offers sound pro-competitive justifications, however, the court must proceed 
to weigh the overall reasonableness of the restraint using a full-scale rule of reason analysis.”  Id. 
51 See McKeown, supra note 35, at 366 (quoting Cal. Dental Ass’n, 526 U.S. at 770-71) (holding that the “quick-
look analysis carries the day when the great likelihood of anticompetitive effects can easily be ascertained”)). 
52 See Nat’l Collegiate Athletic Ass’n v. Bd. of Regents of Univ. of Okla., 468 U.S. 85, 104 (1984) (noting that 
“[p]er se rules may require considerable inquiry into market conditions before the evidence justifies a presumption 
of anticompetitive conduct”) (citing Jefferson Parish Hosp. Dist. No. 2 v. Hyde, 466 U.S. 2, 15-16, n. 25 (1984)). 
53 See Cal. Dental Ass’n, 526 U.S. at 779. 
54 See id. 
55 See id. at 780-81.  When determining what effect the defendant’s actions have on competition, the Court added 
the following: 

[T]here is generally no categorical line to be drawn between restraints that give rise to an 
intuitively obvious inference of anticompetitive effect and those that call for more detailed 
treatment.  What is required, rather, is an enquiry met for the case, looking at the circumstances, 
details, and logic of a restraint.  The object is to see whether the experience of the market has been 
so clear, or necessarily will be, that a confident conclusion about the principal tendency of a 
restriction will follow from a quick (or at least quicker) look, in place of a more sedulous one.   

    Id.  
56 See generally Copperweld, 467 U.S. 752. (discussing an antitrust suit brought by one tubing 
company against another tubing company and its subsidiary). 
57 Id. at 766; Nathaniel Grow, There’s No “I” in “League”: Professional Sports Leagues and the Single Entity 

Defense, 105 MICH. L. REV. 183, 186 (2006); LeBlanc, supra note 10, at 152; McKeown, supra note 35, at 367. 
58 Copperweld, 467 U.S. at 771 (stating that parent and wholly owned subsidiary companies “objectives are 
common, not disparate” and that “their general corporate actions are guided or determined not by two separate 
corporate consciousnesses, but one”). 
59 Id. (comparing a parent and subsidiary company to a “multiple team of horses drawing a vehicle under the control 
of a single driver”). 
60 Id. (adding that a parent and subsidiary company “always have a ‘unity of purpose or common design’”) (quoting 
Am. Tobacco Co. v. United States, 328 U.S. 781, 810 (1946)). 
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conspiring of “economic resources” that weren’t already working together.61  Thus, the Court concluded 
when the parent and subsidiary company act in this fashion there is no violation of Section One of the 
Sherman Act.62 

 
B. The Application of Copperweld 

 
 An illustration of the Copperweld analysis is seen in City of Mt. Pleasant v. Associated Electric 

Cooperative, Inc.
63  In City of Mt. Pleasant, the Eighth Circuit discussed the idea of whether a group of 

three related corporations, which made up a rural electric cooperative, violated Section One of the 
Sherman Act.64  In that case, each electric company was a wholly owned and operated subsidiary of the 
parent electric cooperative.65  Despite the fact that each subsidiary set its own rates and separately 
managed its cash flow, the court held that the electric cooperative was in fact a single entity.66  The court 
attributed its decision to the “goals and interests” of the single entity rather than the ownership structure.67 
  

Another illustration of the Copperweld analysis is seen in Sunkist Growers, Inc. v. Winckler & 

Smith Citrus Products Co.
68  In that case, the Supreme Court was faced with a similar scenario as seen in 

City of Mt. Pleasant.  Three agricultural cooperatives owned by the same group of farmers were accused 
of violating Section One of the Sherman Act.69  The Court held that the three cooperatives constituted one 
organization even though the structures of the cooperatives were divided entities.70  The Court’s holding 
gives support to the notion that “substance, not form should determine whether a separately incorporated 
entity is capable of conspiring under [Section One of the Sherman Act].”71 

 
V. The “Nonstatutory Labor Exemption” 

 
 The Supreme Court has never definitively decided the question as to whether professional sports 
leagues are categorized as single entities for antitrust purposes.  Nevertheless, in Brown v. Pro Football, 

Inc., the Supreme Court flirted with the possibility that professional sports leagues should be classified as 

                                                             
61 Id. (adding that“[i]f a parent and a wholly owned subsidiary do ‘agree’ to a course of action, there is no sudden 
joining of economic resources that had previously served different interests, and there is no justification for § 1 
scrutiny”). 
62 See id.  
63 City of Mt. Pleasant v. Associated Elec. Coop., Inc., 838 F.2d 268 (8th Cir. 1968). 
64 See id. 
65 See id. 
66 See id.  
67 See Grow, supra note 57, at 190 (citing Heike Sullivan, Fraser v. Major League Soccer: The MLS’s Single Entity 

Structure is a “Sham,” 73 TEMP. L. REV. 865, 866 (2000) (arguing that a single entity inquiry is fact intensive and 
that the court must consider the entities’ common goals and interests)). 
68 Sunkist Growers, Inc. v. Winkler & Smith Citrus Products Co., 370 U.S. 19 (1962). 
69 Id. at 24-25.  In that case, the respondents brought suit based on the following theory: 

[T]hat Sunkist and Exchange Orange controlled the supply of by-product oranges available in the 
California-Arizona area to independent processors; that they combined and conspired with 
Exchange Lemon, TreeSweet, and Silzle to restrain and to monopolize interstate trade and 
commerce in 1951 in the processing and sale of citrus fruit juices, particularly canned orange 
juice; that they in fact monopolized such trade and commerce; and that the purpose or effect 
thereof was the elimination of Winckler as a competitor in the sale of such juices. 

    Id. 
70 Id. at 29.  “[T]he 12,000 growers here involved are in practical effect and in the contemplation of the statutes one 
‘organization’ or ‘association’ even though they have formally organized themselves into three separate legal 
entities.  To hold otherwise would be to impose grave legal consequences upon organizational distinctions . . . .”  Id. 
71 See Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 773 (1984). 
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single entities.72  In that case, the Court addressed the single-entity issue when a NFL player challenged 
the NFL bargaining policies concerning a labor dispute.73  The twenty-eight teams that comprised the 
NFL at the time and the National Football League Players Association (“NFLPA”) proposed an 
arrangement where “practice squad” players would be paid $1,000 a week for their efforts.74  The Court 
properly held that federal labor law, not antitrust law, controls situations such as collective bargaining.75 

 
Additionally, the Court in Brown explained that the NFL and other entities were subject to 

immunity from antitrust liability based upon a “nonstatutory labor exemption.”76  The exemption was 
described to favor “free and private collective bargaining.”77  The Court recognized the fact that being 
safeguarded from antitrust sanctions is the only way to “allow meaningful collective bargaining to take 
place.”78  Nevertheless, the Court explained that the exemption requires that bargaining for such things as 
wages, hours, and working conditions must be done in good faith.79 

 
In addition to the “nonstatutory labor exemption,” the Brown Court briefly touched on the single-

entity issue concerning antitrust law.  When reviewing the issue, the Court stated that teams in a 
professional sports league “are not completely independent economic competitors” and that they “depend 
on upon a degree of cooperation for economic survival.”80  Likewise, in other decisions, the Supreme 
Court has argued that sports teams alone could not survive on their own without the league and that NFL 
teams “rarely compete in the market place.”81 

 
VI. Antitrust Law: A Review of Circuit Court Decisions 

 

A. The Seventh Circuit 

 
 While the Supreme Court has never decided the single-entity antitrust issue concerning 
professional sports leagues, some circuit courts have addressed it.82  For example, in the Seventh Circuit, 

                                                             
72 Antony Brown v. Pro Football Inc., 518 U.S. 231 (1996). (discussing a suit brought by NFL players against the 
NFL for price fixing salaries for developmental team players). 
73 See id.   
74 Id. at 234. 
75 Id.  “This Court has previously found in the labor laws an implicit antitrust exemption that applies where needed 
to make the collective-bargaining process work.”  Id. 
76 Id. at 235-36 (citing Connell Constr. Co. v. Plumbers, 421 U.S. 616, 622 (1975) (discussing building trades 
union); Meat Cutters v. Jewel Tea Co., 381 U.S. 676 (1965) (discussing retailers of fresh meat); Mine Workers v. 
Pennington, 381 U.S. 657 (1965) (discussing union negotiations amongst mine workers)). 
77 See id. at 236 (citing 29 U.S.C. § 151 (1947) (discussing labor policies)); see also Teamsters v. Oliver, 358 U.S. 
283, 295 (1959) (reiterating the fact that federal labor law controls situations such as collective bargaining and 
turning down the notion that states have the power to control these agreements). 
78 Brown, 518 U.S. at 237 (citing Connell Constr. Co., 421 U.S. at 622) (emphasizing that if collective bargaining 
were held to be in violation of antitrust laws then federal labor law’s “goals” could “never” be achieved)). 
79 See id. at 236 (citing 29 U.S.C. §§ 158(a)(5), 158(d) (1974)); Nat’l Labor Relations Bd. v. Wooster Div. of Borg-
Warner Corp., 356 U.S. 342, 348-49 (1958). 
80 Brown, 518 U.S. at 238 (pointing out that “[i]n the present context, however, that circumstance makes the league 
more like a single bargaining employer” but doesn’t mean the league is a “single bargaining employer” in every 
context); see also Bulls II, 95 F.3d at 593; see also Grow, supra note 57, at 189. 
81 See, e.g., Nat’l Football League v. N. Am. Soccer League, 459 U.S. 1074 (1982) (Rehnquist, J., dissenting from 
denial of certiorari).  
82 See Bulls II, 95 F.3d at 593; see also Fraser v. Major League Soccer, L.L.C., 284 F.3d 47 (1st Cir. 2002); Sullivan 
v. Nat’l Football League, 34 F.3d 1091 (1st Cir. 1994); Los Angeles Mem’l Coliseum Comm’n v. Nat’l Football 
League, 726 F.2d 1381 (9th Cir. 1984); N. Am. Soccer League v. Nat’l Football League, 670 F.2d 1249 (2d Cir. 
1982); Smith v. Pro Football, Inc., 593 F.2d 1173 (D.C. Cir. 1978); Mackey v. Nat’l Football League, 543 F.2d 606 
(8th Cir. 1976). 
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the court was faced with the issue of whether or not an agreement with the National Basketball 
Association (“NBA”) and a national broadcasting network constituted impermissible trade.83  The court 
made the important point that antitrust law “encourages[ ] cooperation inside a business organization . . . 
to facilitate competition between that organization and other producers.”84  Highlighting cooperation by 
the teams, the court suggested that the NBA, when acting in the broadcast market, was more properly 
categorized as a single entity rather than a group of separate entities.85  Nevertheless, the final decision as 
to whether the NBA should be classified as a single entity was never actually determined.86  The case 
settled before a decision on remand was ever made.87 
 

B. The Second Circuit 

 

In the Second Circuit, the court offered a strong argument against the NFL’s single-entity status.88  
In that case, the North American Soccer League (“NASL”) accused the NFL of violating Section One of 
the Sherman Act.89  The NFL was prohibiting owners of NASL teams from “cross-ownership” of NFL 
teams.90  The court firmly stated that “each member [NFL team] is a separately owned, discrete legal 
entity which does not share its expenses, capital expenditures or profits with other members.”91  Thus, the 
court concluded that the “NFL teams are separate economic entities engaged in a joint venture.”92  
Ultimately, the court pointed out that holding the NFL as a single entity would wrongly guard it against 
violations of Section One of the Sherman Act: 

 

To tolerate such a loophole would permit league members to escape antitrust 
responsibility for any restraint entered into them that would benefit their league or 
enhance their ability to compete even though the benefit would be outweighed by 
anticompetitive effects.  Moreover, the restraint might be one adopted more for the 
protection of individual league members from competition than to help the league.93 

  
C.  The First Circuit 

 
Nevertheless, in the First Circuit, the court in Sullivan v. National Football League was forced to 

decide a nonlabor NFL policy.94  In that case, the owner of the New England Patriots, one of the NFL’s 
thirty-two teams, attempted to sell shares of the team publicly.95  However, the owner was denied the 

                                                             
83 See Bulls II, 95 F.3d at 597.  
84 Id. at 598. 
85 Id. at 600.  “Just as the ability of McDonald’s franchises to coordinate the release of a new hamburger does not 
imply their ability to agree on wages for counter workers, so the ability of sports teams to agree on a TV contract 
need not imply an ability of sports teams to set wages for players.”  Id. 
86 See McKeown, supra note 35, at 369. 
87 See id.  
88 See N. Am. Soccer League v. Nat’l Football League, 670 F.2d 1249 (2d Cir. 1982). 
89 Id. 
90 See id. at 1250 (explaining that the NFL was not allowing owners of the NASL to own a NASL team and a NFL 
team concurrently). 
91 Id. at 1252.  “Each [NFL team] also derives separate revenues from certain lesser sources, which are not shared 
with other members [NFL teams], including revenues from local TV and radio, parking and concessions.  A 
member’s gate receipts from its home games varies from those of other members . . . .”  Id. 
92 Id.  
93 Id. at 1257. 
94 34 F.3d 1091 (1st Cir. 1994). 
95 See id. at 1096. 
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opportunity to do so because the NFL’s constitution and policy disallowed such a sale.96  Thus, the owner 
sued, alleging a violation of Section One of the Sherman Act.97  The NFL argued that there was a “well 
established” rule that “a professional sports league’s restrictions on who may join the league or acquire an 
interest in a member club do not give rise to a claim under antitrust laws.”98  The court rejected the NFL’s 
single-entity argument, as well as the Supreme Court’s reasoning in Copperweld.

99  The court held that 
the teams compete with each other “for things like fan support, players, coaches, ticket sales, local 
broadcast revenues, and the sale of team paraphernalia.”100  Therefore, the court held that the NFL should 
not be treated as a single entity.101   

 

VII. The Lower Court Decisions  

 
A. The District Court Decision 

 
 As discussed previously, the dispute between American Needle and the NFL originated in the 
United States District Court in the Northern District of Illinois.102  American Needle, the petitioner, 
brought suit because of the NFL’s failure to renew its licensing agreement for NFL apparel with 
American Needle.103  American Needle also argued that the NFL failed to extend licenses to any other 
manufacturer when it came to an exclusive agreement with Reebok.104  American Needle contended that, 
once the agreement with Reebok was in place, the NFL was engaging in illegal conspiracy in restraint of 
trade in violation of Section One of the Sherman Act.105   

 
The issue facing the court was whether or not each of the thirty-two NFL teams can legally come 

to an agreement of assigning one manufacturer to produce its intellectual property.106  The district court 
promptly disagreed with American Needle’s argument stating, that “[t]he owner or licensor of intellectual 
property can grant a license to one or many.”107  The court noted that the decision was contingent on 
whether or not the NFL is in fact a single entity.108  From there, the court cited to Texaco Inc. v. Dagher 

                                                             
96 See id. at 1095.  The court discussed the pertinent part of the NFL’s constitution and policy, which included the 
following: 

Under Article 3.5 of the NFL's constitution and by-laws, three-quarters of the NFL club owners 
must approve all transfers of ownership interests in an NFL team, other than transfers within a 
family. In conjunction with this rule is an uncodified policy against the sale of ownership interests 
in an NFL club to the public through offerings of publicly traded stock. The members, however, 
retain full authority to approve any given transfer by a three-quarters vote according to Article 3.5. 

    Id. 
97 See id. at 1098. 
98 Id. (citing Seattle Totems Hockey Club, Inc. v. Nat’l Hockey League, 783 F.2d 1347 (9th Cir. 1986) (arguing that 
there are no cases that “stand for the broad proposition that no NFL ownership can injure competition”)). 
99 See id. (explaining that the NFL did not cite to any case which considered the “particular relevant market” or a 
“league policy against ownership”). 
100 Id.; see also Grow, supra note 57, at 196. 
101 See Sullivan, 34 F.3d at 1098. 
102 See New Orleans, 496 F. Supp. 2d 941 (N.D. Ill. 2007). 
103 See id. at 942.  “It [American Needle] does not claim that the NFL and its 32 teams previously acted improperly 
by delegating to NFL Properties [NFLP] the authority to grant licenses.  That was permissible, it contends, so long 
as the licenses were spread around a number of competitors.”  Id. 
104 Id.  
105 Id. 
106 Id. at 942-43. 
107 Id. (citing Cook, Inc. v. Boston Scientific Corp., 333 F.3d 737, 740-41 (7th Cir. 2003)). 
108 See id. (concluding that the NFL and its thirty-two teams “clearly are” a single entity). 
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by stating that the NFL’s operations are “so integrated . . . that they should be deemed to be a single entity 
rather than [a] joint venture[ ] cooperating for a common purpose.”109 

 The court relied on Seventh Circuit precedent in Chicago Professional Sports Limited 

Partnership v. National Basketball Association (“Bulls II”) to bolster its holding.110  The district court 
compared Bulls II, which dealt with the NBA’s broadcast agreement, to American Needle’s argument.111  
The court affirmatively stated that Bulls II is “no different in principle from the question how the clubs 
divide revenue from merchandise bearing their logos and trademarks.”112  The court noted that the NFL’s 
decision to come to the agreement with Reebok was actually a good business decision that did not stray 
from recent business decisions made by the league.113   In granting summary judgment in the NFL’s 
favor, the district court concluded that “[t]he economic reality is that the separate ownerships had no 
economic significance in and of itself, and American Needle does not suggest that it ever dealt with any 
of the teams as independent organizations.”114 
 

B. The Circuit Court Decision 

 

 After its failure to succeed in the district court, American Needle promptly appealed its case to 
the United States Court of Appeals for the Seventh Circuit.115  On appeal, American Needle contended 
that it was improper to grant summary judgment to the NFL because American Needle did not have 
ample time for discovery.116  Furthermore, American Needle argued that the evidence it needed was “in 
the possession of the defendants.”117  For those reasons, the circuit court addressed both the discovery and 
the summary judgment issues separately.118  
 

The circuit court’s analysis of the discovery issue was short winded.  American Needle based its 
argument on the fact that the district court incorrectly limited its discovery request.119  Nevertheless, the 
circuit court pointed to the district court’s explanation that further discovery was not needed.120  
Furthermore, the circuit court discussed that for American Needle to surpass summary judgment, it 
needed to provide “specific evidence which [it] might have obtained from [the NFL defendants] that 

                                                             
109 Id. (citing Texaco, Inc. v. Dagher, 547 U.S. 1, 6 (2006)). 
110 Bulls II, 95 F.3d at 593. 
111 See id. 
112 New Orleans, 496 F. Supp. 2d at 943 (citing Bulls II, 95 F.3d at 597). 
113 See id.  When coming to the conclusion that the NFL made a good business decision, the court noted the 
following:  

There is no sudden joining of independent sources of economic power previously pursuing 
separate interests.  Why the NFL should opt for that structure [referring to the NFLP] is obvious.  
To require that 32 teams each take total responsibility for the protection and marketing of its own 
logos and trademarks in a nationwide market would cause each to be at a competitive 
disadvantage with other leagues integrated marketing.  

     Id. 
114 Id. at 944 (citing City of Mt. Pleasant, Iowa v. Associated Elec. Coop., Inc., 838 F.2d 268, 275 (8th Cir. 1988)). 
115 See NFL, 538 F.3d at 736. 
116 Id. at 739.  The district court denied American Needle’s motion for a continuance before it granted summary 
judgment.  Id. at 740. 
117 Id. (explaining that American Needle was wrong when accusing the district court of abusing its discretion 
involving the discovery matters). 
118 See id. at 740-44. 
119 See id. at 740.  
120 See id.  “[T]he court clearly explained that further discovery was unnecessary because ‘the facts that materially 
[bore] upon the [court’s] decision[ ] [were] undisputed,’ and led ‘to the conclusion that the NFL and teams act as a 
single entity in licensing their intellectual property.’”  Id. 
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could create a genuine issue” against the NFL’s single-entity defense.121  The circuit court noted that 
American Needle’s failure to provide evidence barred it from succeeding on the discovery issue on 
appeal.122 

 
  On the other hand, the circuit court offered a much more in-depth analysis of American Needle’s 
summary judgment issue.  On appeal, American Needle argued that the district court failed to properly 
apply Copperweld when finding that the NFL was a single entity.123  The circuit court cited to Brown and 
Bulls II in its discussion that the characteristics of leagues, such as the NFL, make the issue of deciding 
whether antitrust scrutiny applies rather difficult.124  With those cases in mind, the circuit court addressed 
the notion that the NFL “could be a single entity.”125  In fact, the circuit court reasoned with Bulls II in 
stating that the single-entity question should be looked at “one league at time,” in addition to “one facet of 
a league at a time.”126 
 
 The circuit court was not persuaded with American Needle’s argument against the NFL.  
American Needle asserted that the district court incorrectly held that the NFL was a single entity simply 
because the NFL teams “act” as a single entity when licensing their intellectual property.127  American 
Needle argued that the district court’s proper inquiry should have been “whether the NFL teams’ 
agreement to license their intellectual property collectively deprived the market of sources of economic 
power that control the intellectual property.”128  Despite that fact, the circuit court stated that the district 
court’s decision to grant summary judgment in the NFL’s favor was appropriate because the “NFL teams 
collectively license their intellectual property to promote NFL football.”129  Thus, the circuit court 
ultimately held that the NFL was in fact a single entity for antitrust purposes, sheltering the league from 
antitrust scrutiny.130 
 

VIII. Reviewing the NFL’s Single-Entity Defense 

 

A. Applying the Sherman Act and Copperweld 

 
The primary purpose of the Sherman Act “is to promote consumer welfare.”131  The central focus 

of Section One of the Sherman Act is to promote free competition.132  Based on these notions, the 
Supreme Court has consistently held that “concerted action under § 1 [of the Sherman Act] does not turn 

                                                             
121 Id. (citing Davis v. G.N. Mortgage Corp., 396 F.3d 869, 885 (7th Cir. 2005); United States v. All Assets & 
Equip. of W. Side Bldg. Corp., 58 F.3d 1181, 1190-91 (7th Cir. 1995) (affirming district court’s denial of 
defendants’ request for additional discovery because request “lacked specificity concerning what information [the 
defendants] hoped to uncover and how it would refute [the claims brought against them]”)). 
122 See id. at 741 (explaining that American Needle believed “further discovery was necessary because ‘the 
determination of the single entity question [sic] requires a fact intensive inquiry [sic]’”). 
123 See id. (citing Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984)). 
124 See id. (citing Brown v. Pro Football, Inc., 518 U.S. 231, 234 (1996); Bulls II, 95 F.3d at 593).   
125 Id. at 742 (citing Bulls II, 95 F.3d at 598).  The court further stated that “because of the many and conflicting 
characteristics that professional sports leagues generally exhibit, we have expressed skepticism that Copperweld 
could provide the definitive single-entity determination for all sports leagues alike.”  Id. (citing Bulls II, 95 F.3d at 
599-600). 
126 Id. (citing Bulls II, 95 F.3d at 600). 
127 Id.; see also New Orleans, 496 F. Supp. 2d at 941. 
128 NFL, 538 F.3d at 742. 
129 Id. at 744. 
130 See id. 
131 See Bruce Johnsen & Moin A. Yahyt, The Evolution of Sherman Act Jurisdiction: A Roadmap for Competitive 

Federalism, 7 U. PA. J. CONST. L. 403, 408 (2004). 
132 See 15 U.S.C.A. § 1 (West  2004). 
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simply on whether the parties are legally distinct entities.”133  Rather, the Court determines whether a 
violation of Section One of the Sherman Act occurs by taking into “consideration [ ] how the parties 
involved in the alleged anticompetitive conduct actually operate.”134  Based on this reasoning, the Court 
has “repeatedly found instances in which members of a legally single entity violated § 1 [of the Sherman 
Act] when the entity was controlled by a group of competitors and served in essence, as a vehicle for 
ongoing concerted activity.”135  

 
Nevertheless, courts from all over the country have wrestled with the issue of what it takes for a 

corporation to act as a single entity for antitrust purposes.  As mentioned earlier, the Supreme Court last 
discussed the parameters of Section One of the Sherman Act over sixteen years ago in Copperweld.

136  
Following the Court’s ruling in Copperweld, courts have not been able to consistently interpret the 
boundaries of the Sherman Act.  Some courts focus on whether or not the corporation’s act in question 
destroys competition.137  Other courts focus on the interaction between the parent corporation and its 
subsidiaries.138  Nevertheless, one thing is common amongst all courts –what constitutes a violation of 
Section One of the Sherman Act is not clear.  

 
An application of Section One of the Sherman Act to the NFL’s case involved a unique 

discussion.  In American Needle, the NFL did not dispute the fact that its thirty-two teams compete on the 
playing field.139  In fact, the NFL agreed that “in some ways” the teams compete off the field.140  Despite 
the competition, the NFL contended that its business practices constituted that of a single entity; 
therefore, the league should not be subjected to antitrust scrutiny.141  The NFL’s argument was based on 
the fact that Section One of the Sherman Act regulates conspiracy-like conduct by competitors.142  
Further, the NFL relied on precedent set forth in Copperweld to defend its claim that parent companies 
and wholly owned subsidiaries, such as the NFL and its thirty-two teams, are not subject to Section One 
of the Sherman Act.143 

 
The NFL’s concern as to whether it was subjected Section One of the Sherman Act makes 

business sense.  If the NFL were to face scrutiny under the Sherman Act, the agreements between the 
NFL and other entities would face examination under antitrust law.144  The examination would include, 
but not be limited to, how the agreements would affect prices consumers would have to pay.145  On the 
other hand, if it were to be found to be immune from Section One of the Sherman Act, the NFL would not 
have to worry about antitrust law peering over its shoulder when it made decisions that could affect 
consumers.146 

 
Despite being unanimously ruled against, the NFL exhibited many qualities of a single entity to 

the Supreme Court.  The NFL contended that each of its thirty-two teams is responsible for a “single 

                                                             
133 Am. Needle, 2010 WL 2025207, at *6. 
134 See id.  
135 Id.  
136 See Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752 (1984). 
137 See, e.g., Bd. of Trade of Chicago v. United States, 246 U.S. 231 (1918). 
138 See, e.g., Copperweld, 467 U.S. at 752. 
139 See Michael Cann, What the Supreme Court’s Antitrust Ruling Means to the NFL, SPORTS ILLUSTRATED, May 
24, 2010, http://sportsillustrated.cnn.com/2010/writers/michael_mccann/05/24/nfl.antitrust/index.html. 
140 See id.  
141 See id.   
142 See id. 
143 See id.   
144 See id.  
145 See id.  
146 See id. (discussing the immunity and applicability of Section One of the Sherman Act). 
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product.”147  The product, NFL football, is in competition with other entertainment providers, as well as 
other sports leagues.148  In addition, the circuit court “assert[ed] [the fact] that a single football team could 
produce a football game is less of a legal argument than it is a Zen Riddle: Who wins when a football 
team plays itself?”149  Furthermore, each of the thirty-two teams has shared costs and revenues from its 
intellectual property for nearly fifty years.150  Therefore, as far as the NFL is concerned, the “goal[] and 
interest[]” of each of the thirty-two NFL teams are the same – produce NFL football.151 

 
Despite the contentions made by the NFL, the Supreme Court cited to its decision in Copperweld 

to counter the NFL’s single-entity argument.  The Court pointed out that “substance, not form, should 
determine whether a[n] … entity is capable of conspiring under § 1 [of the Sherman Act].”152  The Court 
further explained that the issue is not whether the NFL is a “legally single entity” but rather whether the 
NFL “joins together separate decisionmakers [sic].”153  Based on this inquiry, the Court continued its 
discussion of the NFL’s single-entity argument: 

 
The NFL teams do not possess either the unitary decisionmaking [sic] quality or the 
single aggregation of economic power characteristic of independent action.  Each of the 
teams is substantial, independently owned, and independently managed business.  
‘[T]heir general corporate actions are guided or determined’ by ‘separate 
consciousnesses,’ and ‘[t]heir objectives are’ not ‘common.’154 

 
 The Supreme Court further addressed the NFL’s arguments by relying on Copperweld.  Using the 
Indianapolis Colts and New Orleans Saints, both NFL teams, as examples, the Court noted that the two 
teams are competitors in the business of supplying trademarked headwear.155 In their opinion, the Court 
noted that the intellectual property licenses of each team were going against the “common interests of the 
whole” league.156  Thus, the Court concluded that these actions were made by each team to better itself 
rather than the whole league.157  Seeking to better the individual team rather than the whole league, the 
Court contended, is “directly relevant” to the notion that the NFL is not a single entity.158 
 

B. Applying the “Rule of Reason” Analysis 
 

As discussed earlier, a plaintiff must overcome the “rule of reason” analysis to succeed in proving 
a defendant violated Section One of the Sherman Act.159  In order for the plaintiff to do this, it is first 

                                                             
147 See LeBlanc, supra note 10, at 156 (citing Brief for Respondents at 22, Am. Needle, 2010 WL 2025207, at *3). 
148

 See id. 
149 NFL, 538 F.3d at 742 (citing Nat’l Collegiate Athletic Ass’n v. Bd. of Regents, 468 U.S. 85, 101 (1984)).   
150 See LeBlanc, supra note 10, at 156.   
151 See City of Mt. Pleasant v. Associated Elec. Coop., Inc., 838 F.2d 268 (1968).   
152 Am. Needle, 130 S.Ct. at 2211.  
153 Id.  
154 Id. at *9 (citing Copperweld Corp. v. Independence Tube Corp., 467 U.S. 752, 771 (1984)); see also N. Am. 
Soccer League v. Nat’l Football League, 670 F.2d 1249, 1252 (2d Cir. 1982). 
155 Am. Needle, 130 S.Ct. at 2212. 
156 Id. 
157 Id. 
158 Id. (reasoning that “teams are acting as ‘separate economic actors pursuing separate economic interests,’ and each 
team therefore is a potential ‘independent cente[r] of decisionmaking [sic]’”) (quoting Copperweld, 467 U.S. at 
770). 
159 See Kristi Dosh, American Needle v. NFL: Looking Forward, FORBES, May 26, 2010, 
http://blogs.forbes.com/sportsmoney/2010/05/american-needle-vs-nfl-looking-forward . 
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responsible for the first part of the analysis – showing that significant anticompetitive effects exist.160 In 
addition, these anticompetitive effects must outweigh the defendant’s business justifications for the 
action.161  While this may not seem like a difficult burden, a significant portion of plaintiff’s cases are 
dismissed because of their inability to show anticompetitive effects exist.162   

 
The second part of the “rule of reason” analysis gives the defendant a chance to rebut the 

plaintiff’s claim.  After the plaintiff is afforded the opportunity to prove these effects exist, the defendant 
is then given the opportunity to show that there is a legitimate procompetitive justification.163  If the 
defendant is successful, the plaintiff is then given a chance to show that the defendant can satisfy its 
business needs by less restrictive ways.164  However, less than one percent of cases are dismissed by the 
plaintiff demonstrating that the defendant can take alternative actions.165 

 
 Some scholars were surprised the Supreme Court did not wrestle with the issues seen in recent 
jurisprudence regarding the “rule of reason” analysis.

166 The likely analysis of the NFL’s case under 
Dagher could have allowed for a different outcome than applying the reasoning used in Copperweld.

167  
By applying Dagher to American Needle, the analysis would first start with American Needle establishing 
that procompetitive effects exist.  By doing this, American Needle would have to establish that the NFL’s 
exclusive licensing agreement with Reebok outweighed any business justification that the NFL could 
bring forward.   Furthermore, the NFL would have been given the chance to rebut American Needle’s 
argument by showing its agreement with Reebok does not have anticompetitive effects on the market.   
 
 If the NFL’s case was examined under the “rule of reason” analysis, the NFL would be able to 
provide strong evidence against a Section One attack by American Needle.  The NFL’s anticompetitive 
effects argument would be centered on the fact that its bargaining power for licensing intellectual 
property is greater when each of the thirty-two teams unite.168  An example of this is seen in the NFL’s 
recent case.  The NFLP acted on behalf of the thirty-two NFL teams to sort through the bids of 
manufacturers of headwear.169  By allowing the NFLP to act in such a fashion, the thirty-two teams were 
most likely able to benefit by having the bargaining power to attract competitive bids.170  If the NFL did 
not have the NFLP to act on its behalf, its bargaining power could have been affected.171   
 

C. Other Issues Examined by the Court 

 
If the issue of Section One coverage isn’t difficult enough, the corporate framework of the NFL 

poses unique challenges for courts.  Several courts have held that sports leagues, which have a similar 

                                                             
160 See Michael A. Carrier, The Rule of Reason: An Empirical Update for the 21

st
 Century, 16 GEO. MASON L. REV. 

827 (2009). 
161 See Dosh, supra note 159. 
162 See Carrier, supra note 160, at 828 (stating that 97% of cases are dismissed because the plaintiff failed to show 
significant anticompetitive effects existed). 
163 See id. at 827. 
164 See id. 
165 See id. 
166 Phone interview with a law firm partner and Author, a student at The Thomas M. Cooley Law School (June 11, 
2010, 2:00 EST) (on file with author).  
167 See id. 
168 See Dosh, supra note 159. 
169 See id. 
170 See id. 
171 See id. (stating that each team wouldn’t have an equal opportunity to benefit if it did not have the NFLP to act on 
its behalf). 
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business structure as the NFL, do not act as a single entity when operating in certain facets of business.172  
Conversely, several courts have held that sports leagues, including the NFL, should be classified as single 
entities.173  In American Needle, the Supreme Court addressed the reasoning used in both of these 
instances.   

 
As previously discussed in Brown, the “nonstatutory labor exemption” cannot be used by the 

NFL in the present case.  The facts of that case involved a labor dispute that is governed by federal labor 
law.174  Unfortunately for the NFL, the “nonstatutory labor exemption” does not apply to disputes 
involving antitrust law.175  While the NFL knew Brown would not carry the day in the present case, the 
NFL hoped the Supreme Court would create a similar exemption from antitrust scrutiny.   

 
While the “nonstatutory labor exemption” does not apply in the present case, the Supreme Court 

in Brown did offer a bit of reasoning that could help the NFL’s single-entity defense.  As stated 
previously, the Court in Brown reasoned that “the clubs that make up a professional sports league are not 
completely independent economic competitors, as they depend upon a degree of cooperation for 
economic survival.”176  Additionally, the Seventh Circuit Court of Appeals used the Supreme Court’s 
language in Brown when siding with the NFL.177  Despite the circuit court’s use of Brown when siding 
with the NFL’s argument, the Supreme Court found the reasoning in Brown to be “unpersuasive.”178  
Rather, the Court held that the “justification for cooperation is not relevant to whether that cooperation is 
concerted or independent action.”179   

 
In further discussion, the Supreme Court cited to other sports-related antitrust cases in its opinion.  

Unfortunately for the NFL, none of the cited cases were to its benefit.  The Court bolstered its argument 
against the NFL by highlighting the teams’ financial independency from the league as another reason to 
shut down the NFL’s single-entity defense.180  The Court noted that the “financial performance of” one 
“team,” in particular, did not affect the financial performance of another team.181   

 
D. The Competition Inquiry 

 

The trend in the Supreme Court’s reasoning seems to center on the notion that the thirty-two NFL 
teams act as competitors.182  While some may feel this reasoning is flawed, court decisions have 
acknowledged that the competition between teams is an integral part of the inquiry.183  Simply put, the 

                                                             
172 See Sullivan v. Nat’l Football League, 34 F.3d 1091, 1099 (1st Cir. 1994) (involving a dispute about franchise 
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thirty-two teams in the NFL depend on each other for financial success.184  As stated earlier, there cannot 
be an NFL game without the existence of two NFL teams.  The financial success of one NFL team 
depends on the success of another.185  Similar to the NFL, others sports leagues such as the NBA, Major 
League Baseball, and the National Hockey League are all “unique” because their product can only be 
produced when the teams in each respective league are working together.186   

 
The primary competition that takes place between the NFL and other sports leagues is on the 

football field or on the basketball court.  In Los Angeles Memorial Coliseum Commission v. National 

Football League, Judge Williams wrote a strong dissent that supports the competition argument.187  In 
that case, Judge Williams noted that “[v]irtually every court to consider this question had concluded that 
[NFL]. member clubs do not compete with each other in the economic sense.”188  By focusing on 
competition, the Supreme Court in American Needle failed to take into account the fact that the structure 
of the NFL and its teams are “intertwined.”189  The Court should not look at the conduct of how the 
individual teams operate.  Rather, the Court should focus its antitrust analysis on the structure of the 
league.190  A closer look by the Court would have revealed the NFL is more like a single entity working 
together than separate entities competing with each other.  

 
The Supreme Court was reluctant to acknowledge the fact that the thirty-two NFL teams actually 

have a “complete unity of interest.”191  By doing this, the Court seemingly glossed over an important fact 
about the league.  A substantial part of the revenues generated by the sale of the teams’ intellectual 
property by the NFLP have “either been given to charity or [have been] shared equally among the 
teams.”192  The equal distribution of revenues earned from the intellectual property, such as the jerseys 
and caps from the present case, further exhibits the NFL’s defense that it acts as a single entity.  This 
example of revenue sharing brings the NFL’s single-entity argument full circle – the teams are working 

together rather than competing with each other when dealing their intellectual property. 
 

VIII. Conclusion 

 
While the Supreme Court’s holding does not change antitrust law,193 some believe the Supreme 

Court’s ruling may affect the challenges made by other sports leagues in the future.194  Specifically, the 
ruling “preserves an opportunity” for plaintiffs to challenge other sports leagues’ conduct under Section 

                                                             
184 Grow, supra note 57, at 193 (citing Los Angeles Mem’l Coliseum Comm’n v. Nat’l Football League, 726 F.2d 
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One of the Sherman Act.195  As a result of this, sports leagues will most likely be closely scrutinized when 
engaging in questionable anticompetitive practices.196  

 
For that reason, some believe that the ruling is a “sweeping defeat for the league” because of the 

potential affect the ruling could have on “all commercial deals.”197  Commercial deals, including league-
apparel deals as well as television contracts, would be subject to the “rule of reason” analysis.198  
Nevertheless, the NFL is confident it will be able to withstand “rule of reason” scrutiny in the future.199   
  

Despite the fact the Supreme Court unanimously ruled in American Needle’s favor, the Court’s 
decision in American Needle does not mean all is lost for the NFL.  The decision simply means that the 
case will be remanded to the circuit court for a final decision on the merits.  The final decision should be 
based on the NFL’s ability to withstand “rule of reason” scrutiny.  Based on this fact, many believe that 
the NFL will prevail in the end.200  Regardless of how the circuit court decides the case, the mere fact that 
the teams in sports leagues compete with each other either on the football field or on the basketball court 
should not weigh heavily when excluding them from the single-entity defense.  Courts must, on a case-
by-case basis, pay close attention to the league’s operations that surround the alleged-antitrust violation in 
question before making a single-entity determination. 
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