
MYTH

induce foreign companies to build
production facilities there in order
to lower their production costs
and be able to undersell the com-
petition. This is not an exploita-
tion of workers; it is a relocation
of a production facility which has
effects both desirable and unde-
sirable for the local economy.

For example, the relocation
of the plant may bring with it an
improved local road system so
that the goods may be transported
to market. The relocation may
bring with it improved medical
facilities so that the work force is
reliable and absenteeism is low.
The relocation may bring with it
additional capital to the benefit of
the local population. The degree
to which these possibilities come
to fruition has nothing to do with
the concept of free trade but is a
by-product of the plant relocation
which is a result of free trade. 

Free trade provides the
potential for improved living con-
ditions. Were it not for free trade,
the cheap labor force would have
no access at all to those potential
benefits.

Myth:WTO Threatens
U.S. Sovereignty

Analysis of this issue begins
and ends with recognition of a
basic fact: the WTO Agreement
itself states that any member may
withdraw from the organization
and the related agreements at any
time upon giving six months
notice of its intent to do so.
Moreover, U.S. law requires
Congress to consider withdrawal
from the WTO if it consistently
and frequently decides trade dis-
putes against the United States.

Thus, both U.S. law and the
WTO Agreement anticipate and
allow for U.S. withdrawal from
the WTO. Obviously, an organiza-
tion cannot threaten our national
sovereignty if we are at liberty to
withdraw from it.

The more interesting ques-
tion is whether the United States
would ever seriously consider
withdrawing from the WTO. The
answer is, certainly not. That is
because no nation ever signed a
treaty that it did not think was in
its best interest. Even when a
nation was forced to sign a treaty
to end or prevent a war, it did so
because the alternative was
worse. At the very least, that was
the situation when the United
States decided to sign the WTO
Agreement.

In fact, the WTO Agreement
contains a series of trade agree-
ments that are almost exactly
everything the United States
wanted with regard to the rules of
international trade. In only a few
minor instances did the final text
not embody the desires of the
United States. The WTO is a
very U.S.-friendly organization,
created according to the specifica-
tions supplied by and insisted
upon by the United States. The
WTO does not threaten U.S. sov-
ereignty, and the U.S. is never
going to consider withdrawing
from the organization it built.

Myth: Free Trade Is
Incompatible With

Quality of Life Rules
According to its critics, the

WTO has weakened national reg-
ulation in such areas as workers’
rights, health and safety, and

Over the past several years
volumes of misinformation about
free trade and the World Trade
Organization (WTO) have been
written, announced, and shouted
from the hilltops. The distortions
in some cases are so extreme that
they cannot be considered mere
misinformation but should be
treated as dis-information:
Propaganda which sounds accu-
rate and precise but is knowingly
inaccurate. The following is a
brief review of some of the most
frequently perpetuated myths
about the WTO.

Myth: Free Trade is Bad
for the Environment

A fundamental misconcep-
tion about the World Trade
Organization is that it is unavoid-
ably bad for the environment.
Unraveling this misconception
requires explaining the theoreti-
cal foundations of the organiza-
tion. The truth is that the WTO
is based on a theory which, if
properly implemented, would be
beneficial to the environment. 

The WTO was created to
foster “free trade.” Free trade is a
concept which is based on the
economic principle of compara-
tive advantage. Comparative
advantage, stated simply, recog-
nizes that each nation has certain
inherent advantages in the pro-
duction of various goods and ser-
vices. Trade barriers distort this
reality by encouraging nations to
produce goods which would be
more efficiently produced in
other countries. This occurs
because trade barriers protect
domestic industries in their pro-
duction of goods for which the

protectionist nation has no natural
advantage. The principle of com-
parative advantage recognizes the
reality of such inefficiencies and
the increased systemic costs
which result.

A simple example can help
explain how comparative advan-
tage works. Suppose that the
United States decided to become
the world’s largest supplier of
bananas by growing them in the
vast open spaces of Minnesota
and North Dakota. The United
States certainly possesses the
technological know-how to
accomplish this. However, the
technology and effort required to
build climate-controlled environ-
ments for large-scale production
of bananas would be grossly inef-
ficient and the bananas would
end up costing about $500 per
pound. Guatemala, on the other
hand, can easily produce bananas
at a much lower cost because it
possesses certain inherent charac-
teristics—most notably, favorable
weather—which allow for the effi-
cient low-cost production of
bananas. As a result, Guatemala
has a comparative advantage over
the United States in the produc-
tion of bananas even though the
United States could produce a
much larger crop. 

If used properly, the WTO
will work toward the elimination
of trade barriers and thereby fos-
ter the efficient and wise use of
natural resources. 

Myth: Free Trade Exploits
Foreign Workers

One of the inherent trade
advantages a country may possess
is a cheap labor force. This will
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environmental protection.
Furthermore, the critics claim, this
weakening will precipitate an erosion
of rights around the world, either
because regulations in these areas will
be eliminated as trade barriers or
because companies will relocate their
operations to countries that do not have
such regulations, which are mostly
found in developed countries.
However, rather than a “race to the
bottom”, the development of free trade
is more accurately portrayed as “two
steps forward, one step back”, but
progress nonetheless.

Undoubtedly, companies relocate
operations where they are less expen-
sive to conduct. No doubt the
absence of regulations lowers the cost
of operations. The question is
whether relocations for such reasons is
actually a bad thing. The economic
history of the United States provides
a useful analogy.

The current close connection
between individual states in the
United States did not always exist. As
originally created, the country was
much more a collection of autonomous
jurisdictions than the near-seamless
republic we have today. Economic
protectionism between states was
prevalent. It was protectionism, in the
form of a Maryland interstate tax, that
the Supreme Court invalidated in
1819 when Chief Justice John
Marshall wrote “the power to tax is
the power to destroy.” 

Eventually, trade barriers
between individual states became
more sophisticated, disguised as
“resource conservation” laws and
highway safety laws. Such environ-
mental, safety, health and agricultural
laws passed by individual state legisla-
tures have repeatedly been invalidated
by the Supreme Court as unconstitu-
tional attempts at economic protec-
tionism. In effect, the United States is
now a nation of individual states
which have become so economically
integrated that we have free trade
between them. Nonetheless, the
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The World Trade Organization (WTO)
Agreement contains language which
describes how international trade dis-
putes will be resolved within the frame-
work of the WTO.The Agreement was
formulated in the Uruguay Round of
negotiations on the General Agreement
on Tariffs and Trade (GATT), which the
WTO superceded.

The subordinate body that oversees
the process and is ultimately responsi-
ble for resolving disputes or authorizing
sanctions for trade violations is the
Dispute Settlement Board (DSB).The
DSB deals with all disputes between
WTO members involving complaints
that one of them is breaking the rules.
The GATT prohibited tariffs.Violations
of this rule are so obvious that coun-
tries do not uses tariffs anymore, so
they are never the subject of DSB com-
plaints. GATT also banned “non-tariff
trade barriers” (NTBs)—that is, quotas,
bans on imports, or any other barriers
to international trade other than tariffs.
Such barriers, too, are very obvious and
rarely used. However, national laws that
have the effect of creating a barrier to
trade can be deemed to be NTBs, and
thus be subject to challenge before the
DSB, even if they appear to be neutral
on the question of trade or unrelated
to it. It is then up to the DSB to decide
whether these national laws are in fact
impermissible NTBs.

For example, some nations have com-
plained that the mere existence of 50
different state jurisdictions within the
United States, each with slightly differ-
ent laws, is itself an NTB because the
differences are so numerous that many
companies decide that it is not worth
the effort and expense to figure it all

out. No one, however, has challenged
the federal structure of the United
States as an impermissible NTB under
GATT because they would certainly
lose! Another example: U.S. law pro-
hibits catching tuna in U.S. territorial
waters in a way that also kills too many
dolphins. Because Mexico has no such
restrictions, its fishermen are able to
produce cheaper tuna and undersell
U.S. tuna companies.

In order to maintain a level playing field
and protect U.S. tuna, our government
has imposed a ban on tuna caught in
any way that differs from what U.S. law
allows. Claiming that it was a trade bar-
rier masquerading as environmental
protection, Mexico challenged this ban
as an NTB and won. Mexico, however,
lost its challenge of a U.S. law requiring
imported tuna to be labeled as “not
dolphin safe”, which it claimed was also
an NTB because it increased the
expense of processing the tuna.

How the Process Works
The DSB initially attempts to assist
member nations in resolving a dispute
themselves. If it cannot do so, it may
find a nation to be in violation of the
WTO rules of international trade con-
tained in GATT and other agreements
and authorize action against it.

The Initial Review Panel
If consultation efforts prove unsuccess-
ful, a member nation claiming a viola-
tion can request that the dispute be
presented to a 3-person panel (unless
one of the parties requests a 5-member
panel).The panelists are selected by the
DSB based on their training and experi-

Continued on next page.

An Analysis of the Dispute Resolution Process 
Under WTO/GATT Rules



United States has volumes and
volumes of laws and regulations
which protect the environment,
workers, children, food produc-
tion and myriad areas.

The point is that the WTO
is the beginning of serious inter-
national economic cooperation.
The WTO is neither the harbin-
ger of a new Eden nor the of
apocalypse. With economic bene-
fits come increased standards of
living. With increased standards
of living come demands by peo-
ple that government serve their
needs and desires through regu-
lations that safeguard their
health, their workplace, and their
environment. 

Myth:The United States
Should Be Allowed To
Ban Imports Because 
of Workplace Rules
Another aspect of trade bar-

riers must be mentioned in the
context of health and safety con-
cerns for people in less devel-
oped nations, regulations which
restrict imports produced under
conditions objectionable to the
importing nation. Supposedly,
the absence of regulations in the
foreign country depletes the
environment and creates unfair
competition for U.S. workers.
The myth is that the United
States is powerless to pass laws
which prevent the import of such
unfairly produced and environ-
mentally unfriendly products.

The myth arises because
the United States has laws which
mandate safe working conditions
in a variety of workplaces. We
have such laws because the peo-
ple insist on them, despite the
fact that they increase the cost 
of production. Products made in
countries without such regula-
tions can be sold for less than the
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Continued from previous page.

ence in international trade and negotia-
tions.A party to the dispute may object
to a panel member only for “compelling
reasons”, though the DSB has final
authority to select an ad hoc panel if
the parties to the dispute cannot agree
on its composition within 20 days.The
parties present their positions to the
panel at a formal hearing after which
the panel issues a report stating
whether GATT rules have been
breached.The dispute may involve mul-
tiple parties who were directly affected
as well as third party nations with “sub-
stantial interests” in the dispute.

The WTO treaty charges the panel with
making “an objective assessment of the
facts of the case and the applicability of
and conformity with the relevant cov-
ered agreements, and [to] make such
other findings as will assist the DSB in
making the recommendations or in giv-
ing the rulings provided for in the cov-
ered agreements.” 

The panel conducts a hearing in closed
session and keeps all documents sub-
mitted by the parties confidential.The
parties are free to make public only
their own positions.

Upon completion of the hearing, the
panel deliberates in secret and submits
a single report to the DSB. Individual
panelist opinions contained in the
report may only be noted anonymously.

Adoption of the 
Report or Appeal
Prior to DSB action on the panel’s
report,Article 16 of the Agreement
permits parties to the original dispute
to appeal the panel’s report to the
Appellate Body, which has the authority 

to uphold, modify or reverse the panel’s 
legal findings and conclusions.

Unlike the initial panel, which is formed
on an ad hoc basis, the Appellate Body
is a standing body within the DSB com-
posed of seven persons appointed for
four year terms. Individuals on the
Appellate Body are “recognized author-
ities, [with] demonstrated expertise in
law, international trade and the subject
matter of the covered agreements.”
The members of the Appellate Body
may not be affiliated with any govern-
ment and must be broadly representa-
tive of the WTO membership.

As is the case with the initial panel
process, the parties present their argu-
ments to the appellate panel in confi-
dential proceedings.The Appellate Body
then presents its report to the DSB,
which adopts the report unless 
it decides by consensus not to do so.
The rules require that the initial panel
report and the Appellate Body report
include recommendations that will help
a party found to be in violation get
back in compliance with WTO rules.

Compensation 
Versus Compliance
If the DSB finds a member nation to be
in violation, prompt action to end the
non-compliance is deemed “essential.” 
If the offending nation cannot correct
the violation within a reasonable time, it
may offer compensation or the DSB
may authorize “the suspension of con-
cessions or other obligations.” Both 
of these measures are intended to be
temporary and are considered inferior
substitutes to full compliance with the
relevant trade regulations.

Continued on next page.



are conducted as follows, as
required by the Constitution: the
State Department negotiates the
terms of the treaty (for example,
salmon-fishing rights between the

acterized as a legal end-run that
prevents debate and foists trade
agreements on an unsuspecting
U.S. public. 

Non-trade treaty negotiations
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domestic products. Should the
United States be allowed to ban
imports made in countries which
do not impose similar workplace
protections? The GATT rules
say “no.” 

Why? Because foreigners do
not get to vote in U.S. elections.
A U.S. import restriction which
attempts to “level the playing
field” in such situations has the
effect of regulating workplace
conditions or production meth-
ods in a foreign nation. It is the
essence of democracy that those
to whom laws apply are repre-
sented when those laws are
made. The United States has no
more right to regulate produc-
tion methods in another country
than Massachusetts does to tell
Oregon how to run its school
system. The day we allow for-
eigners to vote in U.S. elections
we will have the right to pass
laws which regulate activities in
other nations.

Yet, the WTO does allow
member nations to pass laws
which mandate sellers to inform
consumers about the conditions
under which products were made.
For example, the United States
can require labels on tuna fish
cans describing the product as
“dolphin-safe tuna.” Such label-
ing laws do not violate GATT
rules because they regulate the
product itself, not the process by
which it was made. 

As a result, the power to
influence foreign manufacturing
and workplace conditions ulti-
mately rests with U.S. con-
sumers: if they care about work-
ing conditions in foreign nations,
they will spend more to buy
“worker-safe” shoes and “dol-
phin-safe” tuna—and if they
really care about U.S. workers,
they will “buy American.” Free
trade is clearly not the villain in
this particular drama.

Myth: Fast Track
Authority is Reckless

Often the U.S. law allowing
the President to engage in “fast
track” trade negotiations is char-
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Penalizing Non-Compliance
If the non-complying nation is unable
to change the “offending measure” and
comply with the trade agreements, the
parties commence negotiations over
appropriate compensation. If compen-
sation negotiations are unproductive,
then the complaining nation may
request authorization from the DSB to
suspend its trade agreement obliga-
tions toward the non-complying nation.
However, the level of the suspension of
concessions or other obligations
authorized by the DSB must be equiva-
lent to the level of the infraction, offi-
cially known as the “nullification or
impairment.” 

When the DSB authorizes the suspen-
sion of “concessions” and obligations,
the non-complying nation may request
arbitration.The arbitrator then reports
his findings to the DSB which “shall
upon request” grant authorization to
the complainant to suspend conces-
sions or other obligations when to do
so is consistent with the decision of the
arbitrator, unless the DSB decides by
consensus to reject the request.

Although only the party claiming injury
as a result of the non-compliance may
be authorized to withdraw WTO con-
cessions and obligations, not all disputes
are limited to two parties. For example,
the disputes between the United States
and the European Union have involved
the entire EU membership. Further,
there is no limit to the 

number of parties that can bring a dis
pute before the WTO.As a result, it is
quite possible that a nation found in
violation of a WTO trade agreements
would be facing the withdrawal of con-
cessions and obligations from a large
portion of the WTO membership.

Duration of the Dispute
Resolution Process
Unless the parties agree otherwise,
a DSB decision must be issued within
nine months of the establishment of 
the initial panel if there is no appeal 
and within 12 months if the panel
report is appealed.Arbitration and the
imposition of interim measures may
extend this time period, but typically
extensions are the result of negotia-
tions between the parties.The goal of
the dispute resolution time table is to
avoid time frames for compliance so
short that parties are unlikely to be
able to meet them—or so long that
they would turn the dispute resolution
process itself into a trade barrier.

Conclusion
The dispute resolution process antici-
pates and encourages on-going negotia-
tions and seeks to prevent unaccept-
able economic dislocation for either
party. Rather than imposing a rigid sys-
tem with ruthless deadlines and harsh
penalties, the WTO system recognizes
that international rules ultimately rest
on cooperation and voluntary adher-
ence by the members of the world
community.

Jim Bailey



A brief exam-
ple illustrates this
potential for abuse.
Let us say that the
United States
Congress passes a
law which is
designed to protect
the environment.
(Contrary to what
some commentators
contend, it is possi-
ble to protect the
environment with-
out violating
GATT.) However,
the President vetoes
that law because he
feels that it is
unfriendly to busi-
ness interests. Congress then
overrides the President’s veto.
According to our democratic
process, the political battle is over
and a bill which was carefully
designed to fit within the frame-
work of GATT becomes law.

Suppose, however, that that
same law is then challenged by a
WTO member nation as a viola-
tion of the trade agreements. (You
might even further suppose that
the President has quietly
informed other governments that
he does not support the law and
has suggested that it should be
challenged through the WTO.)
The United States is represented
at the WTO (and before the
Dispute Settlement Board (DSB)
by representatives picked by the
President. Since the President
does not favor the law, one won-
ders how zealously his representa-
tives would defend it.

Indeed, since the DSB pro-
ceedings are entirely secret, it is
perfectly possible that the chal-
lenging nation would present its
case and the official representing
the United States could respond,
without fear of any public back-
lash, “We agree, our new environ-

mental law is a violation of the
trade agreements.”

In effect, the secretive pro-
cedures of the WTO dispute res-
olution process actually give the
President a second, secret veto 
of any Congressional act which is
arguably a trade barrier. The
secretive element of the WTO
procedures is a legitimate threat
to democracy, which relies on
open procedures and the power of
the press to maintain its integrity.

Addressing this concern does
not require a change in WTO
procedures, however. The trou-
blesome anti-democratic potential
of the secretive procedures can 
be addressed through U.S. legisla-
tion requiring that all pleadings
and documents presented by the
United States within the WTO
dispute resolution process be
made public.

The Nature of the WTO
as an Organization
Popular frustration with the

WTO is the most visible example
of a conflict which is being experi-
enced by other international orga-
nizations as well. All organizations
function as directed by their

United States and Canada), the
President signs the treaty, and then
the Senate ratifies it by a two-
thirds majority. Theoretically, pub-
lic debate or at least debate within
the Senate is part of the process.

Here is how the fast track
process works: the President ini-
tiates trade discussions with
another nation through the office
of the U.S. Trade Representative
(like the State Department, a
cabinet-level office). During
those negotiations, the USTR
reports to both houses of
Congress (something that is not
done with other treaties), thus
allowing them to flag provisions
they find unacceptable. The
USTR takes this feedback into
account in completing the trade
negotiations and eventually pre-
sents a final text for approval to
both the House and Senate
(again, the Constitution only
requires treaties to be presented
to the Senate for ratification).
Another significant difference
between the regular treaty ratifi-
cation process and fast track rati-
fication of a trade agreement is
that with Fast Track only a sim-
ple majority in both houses is
required for passage. 

Of course, this raises the
question as to why have fast track
in the first place. The answer is
straightforward: The normal treaty
process does not work with trade
agreements that are typically long,
detailed and affect different parts
of the United States differently.

Before fast track, whenever
the United States attempted to
negotiate trade treaties, the
Senate would pick apart the final
text because it had never seen it
before and the House would
refuse to pass domestic legislation
necessary to implement its terms.
The United States would then
attempt to re-negotiate the terms
that were unacceptable to

Congress with a now highly irri-
tated foreign government, which
perceived this as little more than
a “good cop/bad cop” negotiating
tactic. The situation was not con-
ducive to getting much accom-
plished and did not improve
international relations.

To correct this problem,
Congress created fast track nego-
tiating authority. The President
agreed to inform both the House
and Senate as negotiations
unfolded so as to avoid an embar-
rassing “nay” vote on the final
text. In return for participation in
the negotiation process, Congress
agreed that the final vote would
not be preceded by a debate and
therefore that no amendments to
the agreement would be allowed,
but merely a single “yea” or
“nay” vote.

Nothing is hidden in the fast
track process. Congressional
debate based on full information
is conducted throughout the
negotiations. Fast track is not a
bad track, but a necessary, useful
means of arriving at trade treaties
in the modern world.

Myth:We need 
to Change the WTO 
to Protect Against
Secret Tribunals

Under the WTO dispute res-
olution procedures, proceedings
in both the initial review panel
and the Appellate Body are con-
ducted behind closed doors.
Unlike the judicial proceedings of
most countries, the arguments,
briefs and documents submitted
by the parties are secret. The par-
ties are also prohibited from
revealing the positions and pre-
sentations of the opposing side.
Such secrecy creates a potentially
serious problem for the peoples of
democratic nations: It allows gov-
ernments to subvert their coun-
tries’ democratic process!
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members. In the case of the
WTO, the members of that orga-
nization are not individuals, but
national governments that, in
turn, represent their populations. 

This creates an additional
layer of bureaucracy between the
people and an institution that has
the potential to greatly affect their
lives. That layer makes the insti-
tution far less responsive to popu-
lar opinion than a typical democ-
ratic government.

This is the fundamental trait
of the WTO that deserves atten-
tion—not debates over sovereign-
ty and environmentalism. The
WTO is, in fact, based on the
ecologically sound principle of
efficient use of resources and
effective distribution of those
resources at the lowest market
price. It is essential that democra-
tic populations inform their gov-
ernments as to how effectively
they believe the WTO serves
basic human needs. It is then up
to governments to convey this
popular will to the WTO.

SINCE THE TIME OF ADAM SMITH,
the vast majority of economists
have strongly favored the elim-
ination of barriers to interna-
tional trade and, in recent
years, have been strong sup-
porters of international and
regional agreements for the
mutual freeing of trade. The
traditional arguments for free
trade have emphasized both
the social benefits to the world
and the economic benefits
accruing to each nation. There
have been national criticisms 
of trade liberalization on the
grounds that particular indus-
tries or economic groups will
be harmed by removing import
protection, or that free trade
will offset national laws for
environmental protection or
labor standards. Also, in recent
decades some groups have
opposed free trade as being
antithetical to the welfare of 
all countries, especially the
lower income countries.

Economists have generally
refuted these arguments by
showing that while some trade
may have a temporary negative
effect on individuals in particular
industries, it will improve the
overall economic welfare of all
nations. They also argue that
international agreements for
freeing trade can include safe-
guards that will prevent free

trade from having an adverse
impact on the environment. 

Economists who have no
special interest in promoting par-
ticular industries or businesses
favor trade liberalization because
an important objective of eco-
nomics is to promote social wel-
fare. The basic economic argu-

ment for free trade is that
specialization within and among
countri
makes it possible to concentrate
production in the industries in
which people are the most effi-
cient and consume goods and ser-
t a
lower cost. The answer often
given by critics of free trade is
that the government should
chasition of nation-
al production in a way that bene-
r in
a way that promotes economic
growth. Most tariffs and other
trade barriers are established to
favor certain groups in response
to their political influence. There
is no respectable economic theory
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that supports government inter-
ference with trade as a means of
maximizing economic growth or
social welfare.

Actually, most critics of
NAFTA and the WTO do not
attack the economics of trade
directly. They usually point to
potential job losses in particular

industries, such as textiles and
apparel, and to undermining of
national laws and regulations on
the environment, labor standards,
consumer safety, and the conser-
vation of exhaustible natural
resources. Recent trade agree-
ments cover trade in services.
(Please see Dudley’s side bar
“Trade in Education?”—ed.)
as well as commodities, and
require the liberalization of for-
eign investment and the trans-
border payments associated with
them. The reason is that modern
commodity trade is closely associ-
ated with trade in services relat-
ing to the commodities, and with
investment in marketing and pro-
duction facilities associated with

James E. Bailey, III taught interna-
tional business law and related
international law courses for eight
years at Lewis & Clark College
and for one year in Japan as a
Fulbright Scholar. He has written
extensively and given many public
presentations on a variety of
international law subjects. He is
currently in private practice in
Bend, Oregon.
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NAFTA and WTO 
Are Good for Oregon

…some groups have opposed free 
trade as being antithetical to the wel-
fare of all countries...Economists have 
generally refuted these arguments.


