SLAPPs: Travesties @ Justice

by Jerry J. Ritter

he last thing Terry Smth
(an aias nane) expected
ves alasut. Ater dl, he

and sone of his neighbors

were exercising their Frst Awndnent
rigts. They had raised legitinate con-
cerns about a proposed devel opnent in
Banks, their hone town in western
Washi ngton Qunty (popul ati on: 580).
The proposed subdivision of approxi -
nately 300 hones could triple Banks
popul ation. Swmth and other citizens tes-
tified & pdic hearings thet the add -
tional population would overvhelm the
schod dstrict, dready the fourth nest
cronded in the state. The Banks School
Board echoed those fears, warning that
the inpact of the subdvision on the
school s and on the community woul d be
terideadirreerside

The Banks Gty Quncil denied the
devel oper s gicaion Inaddtiontothe
testinony of citizens in public hearings,
the Quuncil nenbers heard objections
fronhigh-ranking city o ficids ad fram
the Hanning Grmssion, which voted
unani nousl y agai nst the application. The
Quncil cited both procedural and sub-
stantive obections to the proposa,
including proponents nissing the
required filing date and filing an incom
plete application, the overloading of
schools, and inadequate sideval ks,
streets, and parks.

Wen the devel oper reapplied in late
1994, he raised the stakes dranatically
by filing suit against the nayor, nenbers
o the city coucil, and a nunber of the
citizens wo had testified against the
subdivision at public hearings. The suit
aleged discrimnation against nminorities
and fanlies wth children because |ow
incone housing would have been
included in the devel opnent. The rea
purpose of the suit was to silence oppo-
sitiontothe prgject. Snth ad the athers

had becone victinsg of a Srategic
Lavsuit Against Ridic Participation, o a
SLAPP.

SLAPPs have been described as
bogus attenpts to mzzle the public
(Grvalis Guzette-Tines, 528/98) and
as silexingtactics filed uder the guise
of defamtion of character (S em
Satesman-Journal, 4/27/99). Mst com
nonly used by devel opers agai nst those
opposing their proects, SAFS are not
intended to be won, but to intindate the
pilic ad plic o fidds irno slere
They are devastatingy ef fedtive

Athough the suit against Swth and
the other defendants was ultinately dis-
missed, they had run up nearly $18, 000
inlegd coststhat they verent adloved to
recover. The thret o addtiod suts
silenced the opposition the devel oper
won the war. Accordng to Smth, It put
a nuzzle on us. Nobody wanted to say
anyt hi ng because they vere afraid they d
ot sued, too.

LCDC Becones | nvol ved

Smth s case was not  unique.
Menbers of Qregon Communities For A
Voi ce I n Annexations (GQOVA) have been
hit by SAS, too. QQV/Ais adtizes
group created in 1996 to defend the
rigts of locd citizens to vate on anex-
ations. Qr basic strategy has been to
persuade loca citizens to pass city
charter anendnents requiring voter
approval of annexati ons.

OCVA devel oped this strategy in pat
because of a 1995 |aw submtted to the
Legislature by the Qegon Building
Industry Assocciation (A prohibiting
cities fromconsi dering the inpact of new
subdivisions on schools when pro-
cessing permit requests. Wth Vae
Anexation, citizens can take school
i npact into consi deration vhen deci d-i ng
vwhether to approve or deny an annexa-
tin

Voter annexation is extrengly unpop-
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uar wth buldng ad red estate iner-
ests. Uable to defeat these initiaives
a the bela box, they have tried to
outl avthemin the courts (e.g, Hritage
Enterprises vs @rvalis, Qegon
SQprene Qurt, 1985) and in the legis-
lature, but have been unsuccessful so
fa.

Snce dl legitinate neans to thvart
ou strategy had been to no aval, it
cane as no surprise to us when our
nenbers becane targets of SLAPPs.
Qe nenber who had led . Paul s
voter annexation ef fort, and had been a
key wtness at the legislature defend ng
voter annexation was sued by a devel -
oper over an editoria letter she hed
wittentothe The Neberg Gaphic. In
Salem another nenber was threat -
ened wthasut if heddnot renove his
statenent in support of a systens
devel opnent charge initiative fromthe
Novenber 1997 voter panphl et.

The Qtizen Invol venent Advisory
Qmmittee (QAQ of the Land Gonser-
vation and Devel opnent QGonmissi on
(LA had already received com
plaints about SAPPs. The Gormttee
begen sdiciting addtiona infornationin
early 1998. QOVA approached the A AC
and was granted a hearing that My.
OCVAtestified about AP ained at
its nenbers and about the findings of
Vaderhi It Uiversity s Freedom Forum
The Feedom Forum estinmates that
only one SAP inten ever is reported
inthe Ress.

People CGane Qut G The
Woodwor k

OCVA a so agreed to assist QAC by
saiciting reports of SAS in its
statewde newsletter. As our chairnan
Jef f Lanb put it, people started comng
out of the woodwork wth SLAPP sto-
ries. They contacted QGOVA from
places like Yachats, Tillanmok Gounty,
Glunbia Gounty, and the |over
Willanette Vdley. The staies dl
sounded aike odinary citizens or
eected of ficias wou d express opposi -
tionto sone prgect, pdicy or personin
a public forum and a person or com
pany whose business or professional
inerests were a fected voud file o
thresten to file a sut far defanation,
based on the flinsiest grounds. Faced
wth such retdiaion, the critics ather

woul d back down and w t hdraw fromthe
controversy o wou d fight back in court,
usually wnning hands down but
spending thousands of dolars in the
dfort. They wou d never get their court
costs paid. Wether the victing of these
threats backed down or fought back,
they and @l the other peopl e who knew
about the cases got the nessage:
Oegonias are likdy to pay dearly if
they exercise their rigt to critidze the
actions of well-financed persons or
organi zati ons.

Ater examning the testinony GD/A
col lected, AAC nenbber Larry DeBates
concluded, SLAPPs are beconing far
too conmon throughout the state. This
is exactly what the proponents of these
devel opnent proposals wanted - to
silence public participation. The GAC
convinced LADC that S APPs posed a
signficat threat to Gd 1 of Qegon
Land We Law citizen invol venent.
LAXC then agreed to pursue a legisla-
tive renedy in the 1999 sessi on.

The Travesty In The
legslaure

By thenselves, S AP are a trav-
esty of justice, because they use base-
less legd action to suppress legtinate
dscussion of pudic issues. Bt the
treatnent of anti-AP legislation in
the Senate was nuch nore harnful .
Wile the influence of an indvidual
SAP is linmted, the action in the
Senate af fected the future of denacratic
processes throughout the state.  Inbaoth
cases, the intricate conventions of
piic irstitwios vere wed to sifle
pdic debete that af fected poverful
€Ccononic interests.

OCVA sought a well-defined renedy
inan ati-3AP bill. The ided arti-
S APP | aw woul d have four el enents:
(i) praection francivil ation far awde
range o activities in wich citizers
engage as they participate in govern-
nent; (ii) auhority for sumary ds-
mssad o ay sut wich vidaes thet
pratection; (iii) a nandatory provision
for the victimof a SAP to recover
legd costs; ad (iv) athoity for the
courts to assess punitive danages.
Smary dismssal and recovery of
costs were renedi es agai nst a AP s
very purpose to tie up a defendants
resources. Punitive danages nake the

protection even stronger by boosting
the financia risk for anyone consi dering
a SLAPP.

With the aporova of Gwv. Ktzhaber,
LdC drafted anti-S AP legislation. It
cotaned the first three denents, but
didnat dlowfor punitive danages. The
scope of its protection vas particuarly
broedt

Aprsmis ma cdvilly lidde fo thar
speech, influencing action, or otherwse
perticipating in the process of govern-
nent, regardess of intent or purpose
This inmnity acts as a furtherance of
the costitutiod rigt to petition gov-
ernnent .

Mter the Legislative Qunsel was
done wth the LAXC bill  (now called
B330), tw of the three elements
vere o fected. The scope of protection
vas reduced to any statenent nade ...

Unable to defeat
these initiatives at
the ballot box,
building and real
estate interests have
tried to outlaw them
in the courts.

in... ay anstraive qes-juddd,
o legslative proceeding. FRobady the
nost inportant elenent because it
stops the bleeding right avay, sumary
dismssal was dropped altogether.
B30 started wth three of the de-
nents of anided bill, and ended up Wth
about one and a hal f.

Exly in the session, Jeff Lanb of
OCVA arranged a strategy neeting wth
LCDC s Gtizen Invo venent Advisory
Gmittee (AAQ, the League of
Wonen Voters and nearly a dozen
other organizations. The participants
knewthat the Senate bill would be con-
troled by Snator Neil Byat (R Bend),
Gair of the Senate Judiciary
Gmittee, who was seen by nmany as
a staunch dly of devel opnent interests.
They also knew that Representative
Kurt Shrader (B Ginby) hed drafted
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an anti-9AP bill in the Huse (HB
2806). This hill was stronger than the
Sete bill becasse it cotained dl o
the el enents listed above, naking their
chances for support nuch better in the
House. |f strong approval coul d be won
inthe Huse, Senate approval woul d be
essier. Therefore, the neeting s mtia -
pants agreed to abandon the LAXC bill
inthe Senate and concentrate their ini -
tia lobbying in the Huse. The propo-
nents were further encouraged by the
know edge that Governor Kitzhaber
voul d support anti-SLAFP | egislation.

Rublic hearings on HB2805 were
held before Representative Lane
Jetterly s (R Ilas) Huse Judiciary
Gmmttee in Mrch and April, 199%.
Approxinately two dozen victing of
S APPs and SLAPP threats showed up
totestify fromaroud the state. The oy
testinony against the bill cane froma
representative of the Qegon Bilding
Industry Associ ation who stated the pro-
tection granted by H3-2805 was too
broed gving peode licese to lie In
response, the hill was anended to
renve protection for statenents that
vere knowngy and intertiondly fdse
The anended bill was noved out of the
Judiciary Gnmttee wth an 81 do
pass recommendation and sailed
through the ful Huse wth a nonper -
tisan 499 agrovd nargnin lae Axil.
HB- 2805 then headed to the Senate and
to Snator Byat s Senate Judiciary
Qrmttee. That s when the trouble
began.

Byat s first tactic ves to Hok the
House bill by refusing to hd d a hearing.
OCVA ad its dlies successfuly coun-
tered wth an appead to the nedia
Uhder pressure from editoria boards
around the state, Byat findly sched-
ued ahearing in md My |ast year.

Those who showed up for the hearing
vere disnayed to learn that standard
procedure precl udes the record of their
Huse testinony to be transferred to
the Senate. They were shocked further
when Bryant announced there woul d be
only 15 mnutes al oved to recreate that

Qr editors do not take responsibility
fa wificaion o dl fatud stae-
nents that authors nake. If our
readers have questions about the
veradity o paticdar atides, they
shaud rase themin | etes o inati -
des o thar om

testinony. Instead of squelching the
supporters, this naneuver outraged
peopl e. Miny had waited as long as five
yers totdl thar stay. There was such
an uproar that Byant chose to turn the
gavel over to the Vice Cuir, Rder
Qurtney (DSalem) and leave the
hearing. Qurtney extended the hear-
ing for three hours and held a second
hearing to dlowdl wtnesses to testify,
i ncl udi ng the | obbyi sts who opposed the
bill. Qyosition to the bill cane nainy
fromthe construction, red estate, ad
agogregate naning |obbies. They vere
joined by Qegonians In Action, a prop-
ety rigts gop.

Ater the hearings vere over, the
Gonmittee gutted HB 2805 by reduci ng
the pratections in three vays. Frst,
puni tive danages vere elimnated out -
right. Second, cost recovery was nade
optional. Those two were obvious
enough. The third was more subtle.
The scope of protection was changed in
a vay that effectivdy wped ot the
nost inportant el enent, expedited dis-
mssa. Youll recal that the Huse had
narroned the scope of protection by
excluding any statements that were
knovndy o inetiodly fase The
Senate Committee expanded that
excl usi on by exenpting from protection
any statenent that a person  should
have known was false.  Besides being
much nore nebulous, this standard
blocked expedited disnmissals hy
naking the court responsible for an
el aborate process of discovery before a
case could be dismssed. Instead of
being relieved of the burden of a pro-
longed and costly defense against an
enpty conplaint, defendants woul d be
back in the soup.

Undaunt ed, GCVAresuned its nedia
canpai gn. Despite nmany nore edito-
rids fawring a strog hll, the
Republ i can najority on the Gormittee
forvarded the gutted version to the ful
Senate. Lhbelievably, thebill nat asu -
prising fate vhen it reached the H oor
it vas tabled Atervards, one semator
expressed the opinion that the
Republ i can caucus had been badly
enarrassed by the treatnent of the bill
inByat s coomttee, and did not want
to be associated wth strategc legsla-
tion eggirst pdic paticipgion  If he
was correct, then we have a right to be
optinistic about our chances in the next
sessi on. QCOVA won hands down in the

Huse. Additionally, Representatives
Shetterly and Shrader have agreed to
sponsor anti-S AP legislation again.
Neil Byat no longer wll be around to
lead the opposition in the Senate. W
also have the strongest possible sup-
port fromthe nedia Inthe vords of the
Qegonian (4199, Gtizens wo
bother to wal k through the doors of Gty
Hll wth sonething legitinate to say
shoul dn t be ki cked through the doors of
a coutroomfor sayingit.

In the neanti ne, SLAPPS continue to
be a fornidabl e weapon agai nst citizen
invol venent. OOVA has docunent ed
several nore cases since the defeat of
HB 2805. If you are concerned enough
about S AP suits to get inval ved,
there are several things you can do.
Join OQCVA o oe of the aother organi -
zations engaged in the fight. Rise the
issue wth curent candidates for the
legslatwre Gl o wite your represen-
tatives dwring the net session. You
coud even take a few hours and visit
Slemto tak to your representatives
and attend a hearing. QOVA needs dl |
the hel p ve can get.

If readers vant to join or organza-
tion or pass on their knowedge of
SAPPS or threats of SLAPPS pl ease
contact OOVA a P.Q Box 248,
Phil onat h, QR 97370.

Jerry J. Ritter is a co-founder and current
member of the board of directors of
Oregon Communities For A Voice In
Annexations.
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